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Jurisdictional Statement

The parties are landlord and tenant under a farm lease.  Whether the tenant

renewed the lease for three years created the initial dispute, but the issues in this appeal

also include the landlord’s counterclaim for unjust enrichment and damages.  The

landlord, Midland Farms, LLC, appeals from a judgment dated May 19, 2014, entered

after a split decision in a court trial in which the circuit court entered judgment in favor of

the tenant, Dowling Family Partnership and Dowling Brothers Partnership (“Dowling”),

on Midland Farms’ counterclaim for unjust enrichment.  (SR 1231.)  Midland Farms also

appeals from an order dated May 19, 2014, on Midland Farms’ second motion for

summary judgment.  (SR 1233.)  Midland Farms appeals from that part of the order

denying Midland Farms’ renewed motion for summary judgment on Dowling’s claim that

an expiring lease had been extended for three years.  The court had earlier entered a

partial judgment on March 19, 2013, declaring that Dowling lawfully exercised an option

to lease the farm for three years beginning in the fall of 2013.  (SR 787.)  After entry of

final judgment on May 19, Midland Farms filed a notice of appeal on June 13, 2014.  (SR

1275.)  Dowling filed a notice of review on July 1, 2014, seeking review of that part of

the judgment entered in favor of Midland Farms on his claim for damages.  

Statement of the Issues

1. The circuit court held that Midland Farms was barred by unclean hands from

recovering on its counterclaim for unjust enrichment not because it acted in bad

faith, but because it had breached a lease between the parties.  A party seeking
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equity must act in good faith.  Absent a finding of bad faith, was Midland Farms

legally barred from seeking unjust enrichment?

The circuit court did not hold that Midland Farms acted in bad faith, but relied on

this Court’s decision in Talley v. Talley to hold that a breach of contract barred

Midland Farms from seeking equity.

Talley v. Talley, 1997 S.D. 88, 566 N.W.2d 846

Buffalo Ridge Corp. v. Lamar Adver. of S. D., Inc., 2011 S.D. 4, 793 N.W.2d 809

Adrian v. McKinnie, 2002 S.D. 10, 639 N.W.2d 529

2. To recover for unjust enrichment, Midland Farms had to prove that Dowling

received a benefit, that he was aware of the benefit, and that it would be

inequitable for him to retain the benefit without paying for it.  Dowling regained

possession of the Midland Farms property after it had been planted at Midland

Farms’ expense with 12,000 acres of winter wheat at a cost in excess of $1 million,

and he received income of $2,691,944 from the crop that he did not plant and

would not have received had the crop not been planted.  Did Midland Farms prove

that Dowling received a benefit of which he was aware?

The circuit court held that Dowling received a benefit, but that he was not aware of

the benefit because, based on his position that Midland Farms had breached the

2011 lease, he objected to the crop being planted.  

Hofeldt v. Mehling, 2003 S.D. 25, 658 N.W.2d 783

3. Had Dowling remained in possession of the Midland Farms property, he would

have incurred expense to plant the winter wheat crop, and it is undisputed that he

received over $2.6 million in income from the crop, which he did not plant. 

Dowling pursued his legal remedy, a claim for breach of contract, related to the

2011 lease.  Does the fact that he went through litigation related to the 2011 lease

make it fair that he retain the benefit that he received from Midland Farms paying

for the expense of planting a crop that he harvested?

The circuit court held that it was not inequitable for Dowling to retain the benefit

of the crop that he did not plant because Midland Farms breached the 2011 lease,

and Dowling had to endure litigation as a result.

Hofeldt v. Mehling, 2003 S.D. 25, 658 N.W.2d 783
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Stoleson v. United States, 708 F.2d 1217 (7th Cir. 1983)

4. The 2011 lease provided that Midland Farms would give Dowling an option to rent

the property for three more years, “terms and conditions to be agreed to by

Landlord and Tenant.”  This Court has held that an option is an irrevocable offer to

sell on specific terms and creates a power of acceptance in the optionee.  Was the

lease provision a binding option contract?

The circuit court held that the lease provision was ambiguous and therefore looked

to parole and extrinsic evidence to determine that it was a binding option contract.

 

Advanced Recycling Sys., LLC v. Se. Prop. Ltd. P’ship, 2010 S.D. 70, 787 N.W.2d

778

5. Because one of the principals of Midland Farms testified that the lease provision

was a right of first refusal, the circuit court held that it was ambiguous, and looked

to parole and extrinsic evidence.  Extrinsic evidence cannot be considered,

however, in determining whether a contract is ambiguous.  Was the lease provision

ambiguous?

The circuit court held that Scott DeMott’s characterization of the lease provision

as a right of first refusal, combined with Dowling’s agreement to pay rent of

$70/acre, created a binding obligation to extend the lease for three more years.

Advanced Recycling Sys., LLC v. Se. Prop. Ltd. P’ship, 2010 S.D. 70, 787 N.W.2d

778

6. Scott DeMott told Dowling that the price of a new lease was $70/acre for the next

three crop years, and Dowling agreed to that amount in a conversation on August

1.  The parties did not agree to security for the rent, and a new multi-year lease was

not reduced to writing before Midland Farms told Dowling that it was going to

lease the land to another tenant.  Did the parties reach an agreement sufficient to

satisfy the statute of frauds? 

The circuit court held that the conversations and e-mails between DeMott and

Dowling addressed all the material terms of an extended lease and were sufficient

to satisfy the statute of frauds.

LaMore Rest. Grp., LLC v. Akers, 2008 S.D. 32, 748 N.W.2d 756
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Statement of the Case and the Facts

1. Procedural history

This appeal involves a claim for breach of a provision in a farm lease, and an

equitable claim for unjust enrichment.  The case arises out of two filings that were later

consolidated.  In the first filing, Midland Farms, LLC, the landlord and one of the

Defendants, served a three-day notice to quit and vacate dated August 17, 2012, on

Dowling Family Partnership and Dowling Brothers Partnership, the tenant (“Dowling”). 

(Civ. 12-27.)  A four-day summons and complaint for forcible entry and detainer soon

followed.  (SR 1-15.)  Midland Farms alleged that a one-year cash lease for 29,000 acres

of farmland between the parties had ended by its terms, and that Dowling had wrongfully

refused to surrender possession of the property.

In the second filing, Dowling filed a complaint for declaratory relief, money

damages, and equitable relief, dated September 7, 2012.   (Civ. 12-26.)  Dowling alleged

that Midland Farms had breached a provision in the 2011 lease, which he understood to

be an option, by not extending the lease after he and Scott DeMott, one of the principals

of Midland Farms, agreed on August 1, 2012, to rent of $70 per acre going forward.  The

lease provided that Midland Farms would give Dowling an “option to rent leased

premises for the 2013, 2014 and 2015 crop year.  Terms and conditions to be agreed to by

Landlord and Tenant.”  (Ex. D ¶ 3.)  Midland Farms answered the complaint and denied

that the parties had agreed on terms to extend the lease beyond the 2012 crop year.  (SR
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18.)  After August 1, Midland Farms entered into a new lease with a different tenant,

Clement Farms, who planted winter wheat on some of the property in the fall of 2012. 

The cases were consolidated by order dated October 26, 2012.  (SR 65.)  Both

sides moved for summary judgment.  (SR 105, 315.)  The circuit court held a hearing on

the motions on February 20, 2013, and decided that there were questions of fact whether

the parties had agreed to all material terms necessary to renew the 2011 lease, and the

amount of Dowling’s damages if the lease had been breached.  (SR 785.)  The parties

then supplemented the summary judgment record with a stipulation of facts.  (SR 763.)  

The court then entered findings of fact and conclusions of law dated March 1, 2013,

finding that Dowling had an option to renew the farm lease, that the parties agreed on all

material terms of the lease for 2013-2015, and that Midland Farms breached the lease in

August, 2012.  (SR 765 (App. 7-24).)  The court entered judgment on March 19, 2013,

“that an enforceable contract exists between the parties in this matter, and Dowling has

lawfully exercised the right to lease the Midland Farms property described in the 2011

Lease for the 2013, 2014, and 2015 crop years at the rate of $70 per acre.”  (SR 787 (App.

5-6).)   Dowling’s claim for damages and Midland Farms’ counterclaim for unjust

enrichment remained for trial.

Before the court’s decision, Midland Farms and Dowling had entered into an

agreement dated February 28, 2013, providing that if the court ruled in Dowling’s favor

on the lease, then Dowling would have five days to pay the rent and would be restored to
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immediate possession of the premises upon payment of the rent.  (Ex. 9 (App. 93).)  

After the decision, Dowling paid the rent on March 18, 2013, and was restored to

possession of the property, including the acres that Clement Farms had planted to winter

wheat.  After Dowling regained possession, Midland Farms served an amended answer

and a counterclaim for unjust enrichment dated April 2, 2013.  (SR 790.)

Dowling later filed an amended complaint on November 8, 2013, asserting seven

claims: for failure to repair certain grain bins pursuant to the agreement dated February

28, 2013; for breach of the lease; for tortious interference with contract; for civil

conspiracy; for unjust enrichment; and for intentional misrepresentation.  Midland Farms

filed a motion for summary judgment on the new claims pleaded in the amended

complaint, and reasserted its argument that there had been no breach based on the

“option” as a matter of law.  In response, Dowling resisted summary judgment on his

claims for breach of contract, but agreed to dismissal of one claim as not ripe and to

summary judgment on all other claims.  (SR 847, 984, 1146, 1156.)  The circuit court

again denied Midland Farms’ motion for breach of the lease, but granted judgment

dismissing the rest of Dowling’s claims.  (SR 1235 (App. 3-4).)

The remaining claims were Dowling’s claims for damages due to breach of the

lease, and Midland Farms’ counterclaim for unjust enrichment.  The case was tried to the

court on February 19-21, and March 12, 2014.  The court issued a memorandum decision

dated April 16, 2014, finding that Dowling had not proved any damages, and that
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Midland Farms was not entitled to recover on its equitable claim for unjust enrichment. 

(SR 1166 (App. 25-58).)  The court entered judgment on May 19, 2014, on the claims that

were tried.  (SR 1235 (App. 1-2).)  This appeal followed.

2. Factual background

a. The parties and the 2011 lease

Midland Farms is a South Dakota limited liability company that owns

approximately 33,000 acres of farmland in central South Dakota.  (Tr. at 553-54.) 

Midland Farms bought the property in 2008.  (Tr. at 528-29.)  It is located in Haakon and

Stanley Counties as shown on Ex. EEE, depicted below.  (Tr. at 554-55.)

701674694.1



The largest contiguous acreage, which includes the farm headquarters, is approximately

23,000 acres.  (Ex. 45.)  The acres to the west, near Philip, are referred to as “Philip East”

and “Philip West.”  (Tr. at 135-36.)  The acres to the north are referred to as Plum Creek. 

(Tr. at 136, 553.)  In 2011, Dowling leased everything except for Plum Creek.  (Tr. at

801674694.1



136.)  The 2011 Dowling lease covered approximately 29,012 gross acres, as shown in

Exhibit 45.  (Ex. 1 (App. 59); Ex. 45.)

Lanny and Scott DeMott, who are father and son, are both managing members of

Midland Farms, LLC, which was formed in 2008 solely to purchase farmland in South

Dakota.  (Tr. at 528-29, 556.)  Lanny, a farmer and real estate agent, lives in Iowa.  Scott,

a farmer and insurance agent, lives in Little Rock, Arkansas.  (Tr. at 523-24.)  Lanny and

Scott also own about 5,500 acres of farmland in Tripp County, which Scott farms, and

where they have a commercial hunting lodge.  (Tr. at 527-28.)  The other members of

Midland Farms are Bob Robbins, who lives in Fort Pierre; Jim Begley of Manhattan,

Illinois; and Tim Kreifels of Atlantic, Iowa.  (Tr. at 552-54.)  The DeMotts together own

26% of Midland Farms.  (Tr. at 553-54.)  

Scott Dowling is a life-long farmer and the managing partner of the various

Dowling entities that leased property from Midland Farms from 2009 through today.  (Tr.

at 8-9, 241.)  Dowling’s farm headquarters is located near Draper.  (Tr. at 241.)  He owns

20,000 acres.  (Tr. at 8-11,16.)  He owns or leases a total of 65,000 acres, 50,000 of

which is tillable.  (Tr. at 240-41.)  

Midland Farms first leased property to Dowling in 2009.  (Ex. D.)  The lease was

for 10,276 acres, and was between Midland Farms, LLC, and Dowling Farms.  (Tr. at

529.)  In 2010, Midland Farms and Dowling Family Partnership entered into a crop-share

lease for 13,384 acres, and a cash farm lease for 15,725 acres.  (Ex. E.)  Both the 2009
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and 2010 leases included language that Midland Farms would give Dowling “a first

opportunity” to rent the property for the next crop year, referred to the opportunity as an

“option,” and stated that Midland Farms was not obligated to rent to Dowling unless the

terms were acceptable.  (Exs. D, E; Findings, April 2, 2013, ¶¶ 3-4 (App. 8).)  In 2011,

Midland Farms entered into a one-year lease for 29,012 acres with Dowling Family

Partnership and Dowling Brothers Partnership.  (Ex. 1 (App. 59).)  The lease provides for

termination “after the 2012 crop harvest, unless otherwise extended,” and further states

that “Landlord will give Tenant option to rent leased premises for the 2013, 2014 and

2015 crop year.  Terms and conditions to be agreed to by Landlord and Tenant.”  (Id. ¶ 3

(App. 59).)  The rent in the 2011 lease was $55 per acre.  (Id. ¶ 4 (App. 60).)  The lease

required an irrevocable letter of credit by February 1, 2012, to secure the rent due on

March 1, 2012 and required that Dowling pay $10/acre on winter wheat planted in the fall

of 2011 as a credit to the rent due March 1, 2012.  (Id.)

b. Negotiations to renew the 2011 lease

In April, 2012, before the lease’s termination later in 2012, Scott DeMott asked

Dowling if he were interested in renting the property in the future, and Dowling said that

he would be at the same price.  (Findings, ¶ 6 (App. 9).)  DeMott told Dowling that he

was going to market the property because Midland Farms had other options.  (Id.)  In an

e-mail dated July 23, 2012, DeMott told Dowling that the current rent of $55 per acre was

not acceptable, that there were other qualified parties interested in the property, and that if
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Dowling had any interest in renting all or part of Midland Farms, he should advise by

August 1, 2012.  (Id. ¶ 8 (App. 9).)  On July 25, DeMott and Dowling met at the 1880

Town to discuss a lease for the 2013, 2014, and 2015 crop years.  (Id. ¶ 9 (App. 10).) 

Dowling asked what the terms were going forward.  DeMott said that the rent would be

$70 per acre, and Midland Farms needed an irrevocable letter of credit to secure the rent. 

(Id. ¶¶ 10-11 (App. 10).)  Dowling told DeMott that he was buying out the interests of his

brother and his brother’s family from the Dowling partnerships.  (Id. ¶ 12 (App. 10).)  On

August 1, 2012, Dowling and DeMott spoke by telephone, and agreed on the rent of $70

per acre.  (Id. ¶ 15 (App. 11).)  On August 6, 2012, DeMott sent an e-mail to Dowling in

which he asked, “What name do I use for you on our farm lease?”  (Id. ¶ 17 (App. 11).) 

The parties discussed, but did not agree on the terms of, a letter of credit to secure the

rent.  (Tr. at 540-41.)

c. Midland Farms entered into a new lease with Clement Farms

On August 6, 2012, DeMott met with Conrad Clement, a farmer and businessman

from Cresco, Iowa, who was interested in the Midland Farms property.  (Tr. at 537.) 

Clement said that because a deal to purchase the property probably could not be

negotiated before the planting deadlines for a winter wheat crop, he would also be

interested in leasing the property.  (Clement depo. at 12.)1  Before talking further with

1
  Conrad Clement was unavailable for trial, so his deposition was taken in advance

and filed with the clerk.
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either Clement or Dowling, DeMott talked to Curt Jensen, a lawyer who had done other

work for Midland Farms, about whether his conversations with Dowling had created a

binding lease.  (Tr. at 538-39.)  DeMott understood from his conversation with Jensen

that a farm lease had to be in writing to be binding for more than one year.  (Id.)  He

therefore told Dowling on August 8, 2012, that Midland Farms intended to sell the

property to Clement.  (Tr. at 539-40.)  DeMott preferred Clement because the Dowling

partnerships were dissolving, Dowling had resisted providing a letter of credit, had been

slow in paying the rent previously, and the DeMotts and Dowling did not communicate

effectively as landlord and tenant.  (Id. at 531-32, 535-37.)  Dowling followed up the

conversation with two e-mails on August 9, in which he did not acknowledge the

conversation on August 8, but provided names that should be used on a new lease. 

(Findings, ¶ 19 (App. 11-12).)

Through counsel, Midland Farms and Dowling continued to negotiate through the

end of August over the terms of a lease.  (Tr. at 540-41.)  Midland Farms was willing to

enter into a new lease with Dowling for one year if Dowling would provide a letter of

credit to secure the rent.  (Id.)  While negotiations continued, Dowling “put Clement on

hold,” and discontinued conversations about leasing or selling the property to Clement. 

(Id.)  Midland Farms started a declaratory judgment action on August 14 (Ex. LLL), and

served a three-day notice to quit on Dowling on August 17.  (Ex. MMM.)  On August 28,

counsel for Midland Farms served a four-day summons and a complaint for forcible entry
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and detainer.  (Ex. NNN.)  Because the parties could not agree on security for the rent and

because Dowling insisted that he had exercised the “option” in the 2011 lease,

negotiations concluded at the end of August.  (Tr. at 541, 544-45.)

d. Clement Farms planted 12,231 acres of winter wheat

Midland Farms entered into a cash farm lease with Clement Farms on September

21, 2012, for 33,297 acres at an annual cash rent of $70 per acre.  (Ex. 2 (App. 77).) 

Clement’s lease included the Plum Creek acres that Dowling had not leased.  The

Clement lease states that the lease term would begin upon delivery of an irrevocable letter

of credit to secure the next year’s rent.  (Id. ¶ 3 (App. 77).)  Clement “had to put an

irrevocable letter of credit in immediately.”  (Clement depo. at 13.)  The lease also

provided that if Dowling prevailed in his claim based on a renewal of the 2011 lease, then

the Clement lease would terminate and Midland Farms would reimburse Clement for all

crop inputs and other direct expense incurred in planting the 2013 crop, plus indirect

expenses of $11.40 per acre, not to exceed $100,000.  (Ex. 2, ¶ 4 (App. 78).)  About the

same time, on September 27, 2012, Midland Farms and Clement entered into a purchase

agreement for the property.  (Ex. 4 (App. 139).)  The purchase agreement provided that if

Dowling prevailed in the litigation against Midland Farms, then the purchase would be

subject to Dowling’s lease.  (Ex. 4, ¶ 2.4c (App. 140).)  The purchase was subject to

financing; Clement had until November 15, 2012, to provide an irrevocable financing

commitment for the purchase price.  (Ex. 4, ¶ 3.3 (App. 141).) 
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Except for storage and 9,000 acres that Dowling had planted to sunflowers, which

were still in the ground and not yet harvested, Clement took possession of the Midland

Farms property in late September, 2012.  (Clement depo. at 132.)  He started planting

winter wheat on October 1, and had planted 12,231 acres by October 14, just before the

crop-insurance planting deadline.  (Id. at 16, 19, 25.)  Clement planted Clearfield wheat,

the same variety that Dowling would have planted.  (Id. at 17, 22-23.)  Clement’s planting

expenses included drilling expense, seed cost, transportation, tendering, and fertilizer. 

(Id. at 24-25; Ex. KK (App. 97).)  Because Clement bought seed late in the season, he

purchased much of the seed from Montana and incurred transportation expense. 

(Clement depo. at 16, 23-24, 29, 30.)  Clement’s planting expense, which was actually

incurred, totaled $1,048,356.08. (Ex. KK (App. 97).)  Clement insured the winter wheat. 

(Clement depo. at 32-33.)  Even though there were drought conditions in central South

Dakota in the fall of 2012, Clement expected to get a wheat crop on the acres that he

planted.  (Id. at 28-29, 33-34.)

As of November 15, 2012, Clement Farms had not obtained a financing

commitment for the purchase of the Midland Farms property, so the sale of Midland

Farms to Clement Farms was not completed.  (Id. at 39-40.)  Clement continued as a

tenant under his lease, including the Plum Creek acres.  (Tr. at 553.)

e. Dowling regained possession and collected on the winter wheat crop
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The circuit court issued findings and conclusions dated March 12, 2013, that

Midland Farms had breached the 2011 lease by not extending the lease for three more

years based on the conversation between Dowling and Scott DeMott on August 1.  (SR

765 (App. 7).)  Based on the agreement negotiated during the litigation dated February

28, 2013 (Ex. 9 (App. 93)), Dowling paid the rent for 2013 on March 18, 2013, and was

immediately entitled and restored to possession of the Midland Farms property.  (Tr. at

557.)  

The winter wheat crop that Clement planted was still dormant, but Dowling

applied spring fertilizer to the crop beginning on March 27, 2013.  (Tr. at 207-08.)  By

late April, however, the stand did not look good because of the drought, so Dowling

reported a possible crop loss to his crop-insurance agent, Tom Kauer, on April 29, 2013. 

(Tr. at 161; Ex. AAA.)  An area crop adjuster, Butch Best, was assigned to the claim, and

he first visited the Midland Farms property sometime within one or two weeks after April

29, but before May 10, 2013.  (Tr. at 684-85.)  He spent a day inspecting the acres that

had been planted to winter wheat.  (Id. at 685-87.)  No heads were out yet, so Best

determined that it was too early to do an appraisal on the field.  (Id. at 687.)  He told

Dowling that he would come back when the crop was more mature.  (Id.)  Best testified

that the condition of the crop was better than in neighboring Jones County, where he was

able to appraise Dowling’s wheat crop on his own land because conditions were “[a] lot
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worse.”  (Id. at 688-89.)  As of his first visit to Midland Farms, however, Best determined

that some of the acres would go to harvest.  (Id. at 690-91.)

Before Best returned, Dowling entered into an agreement with Josh Schmidt to cut

hay, volunteer rye, cheet grass, weeds, thistles, and buck wheat from some of the acres

that Clement had planted.  (Ex. 49.)  By agreement dated June 20, 2013, Schmidt agreed

to pay $35 per ton for all baled materials.  (Id.)  He cut hay on 8,483.1 acres, and paid

Dowling $500,812.  (Ex. 43.)  Because of the pending crop-insurance claim, Dowling

required that Schmidt leave strips of the winter wheat for later adjustment by Butch Best. 

(Tr. at 697.) 

Best returned to the Midland Farms property from July 7-9, 2013, and appraised

the winter wheat that Clement had planted.  (Tr. at 694.)  The adjustment records were

marked as Ex. AAA.  The area that was adjusted is depicted in Ex. 44, which is shown

below and which is included in the appendix.
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The area shown in yellow was not planted to winter wheat.  (Tr. at 39-40, 686, 690.)  The

orange acres were cut for hay, and appraised based on the strips that were left.  (Id. at

697.)  The acres in green ultimately went to harvest and so were not appraised.  (Id. at

696.)  Instead, Best figured the actual harvested production from those acres by

measuring the bins in which the harvested wheat was stored.  (Id. at 723-25.)

Best’s adjustment records show that Dowling received two crop-insurance

payments on the crop that Clement planted: one for $1,519,390, and the second for

$39,429.  (Ex. AAA.)  Dowling submitted evidence that the acres he harvested yielded
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production worth $632,313.  (Ex. 27 at p. 3; Tr. at 118.)  Thus, Dowling’s total income

from the crop that Clement planted was $2,691,944.    

f. Midland Farms reimbursed Clement Farms $1,187,527

After the court’s decision and Dowling was restored to possession, Midland Farms

negotiated with Clement over the reimbursement due under the lease, and Clement Farms

was briefly named as a third-party defendant to this lawsuit.  (SR 790, 813; Tr. at 545-46,

547, 551.)  Ultimately, Midland Farms paid Clement Farms $1,187,527, and they entered

into a settlement agreement on July 3, 2013, pursuant to which the third-party claim

against Clement Farms was dismissed.  (Ex. 6.)  DeMott testified that he thought that

Clement’s input costs for planting the winter wheat were reasonable.  (Tr. at 547.)  In

addition to the direct expenses of $1,048,356, Midland Farms paid $35,671 in interest,

$3,500 for the expense of the irrevocable letter of credit that Clement provided, and

$100,000 in indirect expenses.  (Ex. KK (App. 97).) 

Midland Farms requested that Dowling pay for these costs since Dowling

benefitted from the crop that Clement planted, but Dowling refused.  Thus, Midland

Farms sought reimbursement through its counterclaim for unjust enrichment.  (SR 973.)

Argument

1. Dowling was unjustly enriched

a. Standard of review
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Unjust enrichment is an equitable claim, so a decision in equity granting or

denying relief is reviewed for abuse of discretion.  Hofeldt v. Mehling, 2003 S.D. 25, ¶¶ 9,

14, 658 N.W.2d 783, 786-87, 788.   The circuit court’s findings of fact can be reversed

only if clearly erroneous, while its conclusions of law are reviewed de novo.  Id.

b. Midland Farms did not have unclean hands

Unjust enrichment occurs “when one confers a benefit upon another who accepts

or acquiesces in that benefit, making it inequitable to retain that benefit without paying.” 

Parker v. W. Dakota Insurors, Inc., 2000 S.D. 14, ¶ 17, 605 N.W.2d 181, 187.  Because

unjust enrichment is an equitable claim, Dowling defended on the basis that, having

breached the 2011 lease, Midland Farms had unclean hands and was precluded from

seeking equity.  Dowling cited no South Dakota cases, and the circuit court relied on

none, in which a claimant seeking recovery based on unjust enrichment was barred from

recovery by unclean hands.

1. The doctrine of unclean hands requires bad faith

Some courts have held that a breach of contract, by itself, does not constitute

unclean hands.  SmithKline Beecham Pharms. Co. v. Merck & Co., 766 A.2d 442, 449

(Del. 2000) (affirming decision that a breach of contract alone does not require

application of the unclean-hands doctrine); Dollar Sys., Inc. v. Avcar Leasing Sys. Inc.,

890 F.2d 165, 173 (9th Cir. 1989) (holding that bad intent, not a simple breach of

contract, was the essence of the defense of unclean hands).  Rather, as this Court’s cases
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establish, bad faith of some sort is the mark of unclean hands.  See Action Mech. v.

Deadwood Historic Pres. Comm’n, 2002 S.D. 121, ¶ 26, 652 N.W.2d 742, 751 (“A party

seeking equity must act fairly and in good faith.”); Halls v. White, 2006 S.D. 47, ¶ 18, 715

N.W.2d 577, 585 (same); Miller v. Cnty. of Davison, 452 N.W.2d 119, 121 (S.D. 1990)

(same).

Substantial evidence in the record establishes that Midland Farms did not act in

bad faith, and the circuit court did not find bad faith.  DeMott had reason to want to deal

with Clement Farms when it expressed interest in the property: Dowling and Midland

Farms did not communicate well, DeMott knew that the Dowling entities were being

dissolved and Dowling would be farming without help from his family going forward,

and Dowling did not want to provide security for the multi-million-dollar rent due each

year of a multi-year lease.  (Tr. at 532, 535.)  Before telling Dowling that Midland Farms

intended to negotiate a sale to Clement Farms, Scott DeMott consulted with counsel and

understood from that consultation that a multi-year farm lease had to be in writing to be

valid.  (Tr. at 538-39.)  Based on his conversation with Dowling, DeMott therefore

continued to negotiate with Dowling for most of a month, until the end of August 2012,

in an effort to agree on the terms of a one-year extension.  (Id. at 540-41.)  Midland

Farms advised Clement Farms of its dispute with Dowling over the lease, and included

provisions in both the Clement lease and the purchase agreement addressing what would
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happen if the court held that Dowling were entitled to possession.  (Id. at 544-46; Ex. 2, ¶

4 (App. 77).)  All of these facts establish that Midland Farms acted in good faith.

2. Any breach of the lease was unrelated to Midland Farms’ claim

for unjust enrichment

Instead of focusing on bad faith, the court concluded that under Talley v. Talley, a

party who breaches a material term of a contract does not have clean hands.  1997 S.D.

88, ¶ 30, 566 N.W.2d 846, 852.  It was not sufficient that Midland Farms acted in good

faith.  “Although Midland cited out of state authorities for the proposition that not all

breaches of contract require the application of the ‘unclean hands’ doctrine, the South

Dakota Supreme Court did in fact conclude in Talley that the party who had breached

several material terms of the contract ‘has not entered the court with clean hands.’” (App.

46 (quoting Talley, 1997 S.D. 88, ¶ 14, 566 N.W.2d at 852).)  The court went on to say

that “even if the breach of contract was not based upon fraud, deception, or bad faith,” the

fact of breach was a circumstance in balancing the equities to determine whether it would

be unjust for Dowling to retain the benefit.  (Id.)

Although the circuit court’s decision equivocated on the application of Talley, the

decision in Talley is not controlling here.  First, Talley did not involve unjust enrichment,

but rather a party seeking to specifically enforce a contract that the party seeking

enforcement materially breached.  1997 S.D. 88, ¶ 30, 566 N.W.2d at 852.  “Anthony

materially breached several substantial terms of the contract.  He cannot now seek

enforcement of those contractual provisions which benefit him when he has failed to
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comply with express terms as well as the intent of the parties’ contracts.”  Id.  By contrast,

Midland Farms did not seek specific performance of the 2011 lease; it sought

reimbursement of a benefit that Dowling received based on a transaction–Clement’s

planting of 12,000 acres–that was outside the scope of the 2011 lease.  Although both are

equitable claims, they are legally and factually different for purposes of applying the

doctrine of unclean hands.  See RESTATEMENT (THIRD) RESTITUTION AND UNJUST

ENRICHMENT § 63 cmt. a (“The implications of the ‘unclean hands’ maxim for equitable

remedies outside the law of unjust enrichment--such as the availability of injunction or

specific performance--are outside the scope of this Restatement.”).

Second, the inequitable conduct must occur in the same transaction that is the basis

of the unjust enrichment claim.  “Recovery in restitution to which an innocent claimant

would be entitled may be limited or denied because of the claimant’s inequitable conduct

in the transaction that is the source of the asserted liability.”  RESTATEMENT (THIRD)

RESTITUTION AND UNJUST ENRICHMENT § 63.  Stated differently, any breach of the

Dowling lease by Midland Farms was immaterial for purposes of analyzing the equitable

claim for unjust enrichment based on conduct outside the lease, and Midland Farms could

be denied equitable relief only if it acted “improperly or unethically in relation to the

relief” it sought.  Adrian v. McKinnie, 2002 S.D. 10, ¶ 17,  639 N.W.2d 529, 535.  “‘What

is material is not that the plaintiff’s hands are dirty, but that he dirties them in acquiring

the right he now asserts.’”  Id. (quoting Republic Molding Corp. v. B.W. Photo Util., 319
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F.2d 347, 349 (9th Cir. 1963)).  To be barred from recovery by unclean hands, Midland

Farms must have acted wrongfully in paying for the crop that was planted.

Dowling’s claim for breach of a contractual obligation to continue the farm lease

does not assert that Midland Farms acted wrongfully in paying for the crop to be planted. 

In Buffalo Ridge Corp. v. Lamar Adver. of S. D. , Inc., 2011 S.D. 4, 793 N.W.2d 809, this

Court considered an argument that the party seeking restitution, Buffalo Ridge, should not

recover because it acted with unclean hands.  Like the circuit court’s holding here, Lamar

argued that Buffalo Ridge “created the situation in which it found itself” by refusing to

cash Lamar’s rent checks and refusing to permit Lamar to take down the billboards.  Id.

¶¶ 21, 23, 793 N.W.2d at 815.  Despite that contention, this Court held that the circuit

court erred in failing to award restitution to Buffalo Ridge.  Id. ¶ 23, 793 N.W.2d at 815. 

Here, absent wrongful conduct in reimbursing Clement for the crop that was planted, the

Court should not confuse Dowling’s legal claim for breach of contract with Midland

Farms’ equitable claim.  That Dowling failed to prove damages on his legal claim is not a

basis to deny relief based on unjust enrichment.

Thus, the facts of Talley are not analogous; Midland Farms did not act wrongfully

in paying Clement Farms its planting costs; the decision in Buffalo Ridge supports

Midland Farms’ claim; and the circuit court did not find that Midland Farms acted in bad

faith.  For all of these reasons, this Court should hold instead: (1) that a good-faith breach

of contract does not alone constitute unclean hands; and (2) that Midland Farms’
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counterclaim must therefore be decided based on the factors required to establish unjust

enrichment.        

c. Midland Farms proved the elements of unjust enrichment

To prevail on its counterclaim, Midland Farms had to prove: (1) that Dowling

received a benefit; (2) that Dowling was aware of the benefit; and (3) that it would be

inequitable for Dowling to retain the benefit without paying for it.  Hofeldt, 2003 S.D. 25,

¶ 16, 658 N.W.2d at 788.  

1. Dowling received a benefit

It is undisputed that Dowling received a benefit by assuming possession of

property on which Clement Farms had planted 12,000-plus acres of winter wheat at no

cost to Dowling.  The benefit was economic.  Dowling received income of $2,691,944

from a crop that he did not plant.  Whether the value of the benefit is the amount of

Clement’s planting expense, or the amount it would have cost Dowling to plant the crop,

it is clear that having earned income from the crop, Dowling was benefitted by receiving

the income without having incurred any input costs to plant the crop.  

In Aetna Life Insurance Co. v. Satterlee, 475 N.W.2d 569, 572 (S.D. 1991), this

Court held that a party who claimed an interest in property in foreclosure would have

been unjustly enriched if allowed to have the proceeds of a crop planted by the mortgagee

during the redemption period.  “To allow Kirby to claim the crop after Aetna had planted

and harvested would be unjust enrichment and contrary to the agreement between the
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parties,” which provided that Aetna could use the property during the redemption period. 

Id.  See also Kistler v. Stoddard, 688 S.W.2d 746, 747 (Ark. Ct. App. 1985) (buyer of

property planted by previous tenant would be unjustly enriched if allowed to harvest the

crop even though buyer owned the crop and previous tenant had no legal or equitable

claim to the crop).  Here, the circuit court agreed that Dowling received a benefit, but

concluded that the amount of the benefit should be measured by what Dowling’s inputs

would have been, not Clement’s.  (App. 46.)  That issue, however, is separate from

whether Dowling received a benefit, and is addressed below.

2. Dowling was aware of the benefit

Dowling was aware of the benefit.  He was ignorant neither that he was receiving

income from a crop that was planted at someone else’s expense, nor that Midland Farms

demanded reimbursement for the planting expenses.  The circuit court, however, used a

different standard in considering this element, and concluded that because Dowling

objected to Clement’s possession and therefore to Clement planting the winter wheat in

the fall of 2012, the benefit was without Dowling’s consent.  (App. 47.)  Not only is that

not the standard, but it fundamentally confuses the issue.  Dowling had a choice when he

was restored to possession in March, 2012: he could accept or reject the crop that had

been planted.  He could have immediately sprayed it with chemicals to burn it down, he

could have demanded that Midland Farms remove the crop, or he could have refused to

seek a crop insurance indemnity payment.  Instead, he accepted the benefit of the crop.  
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The court’s opinion concludes that Midland Farms wrongly focused on the revenue

that Dowling received from the winter wheat because it was income that he would have

been entitled to had there been no breach of contract.  (Id.)  But Midland Farms did not

seek recovery of Dowling’s income from the crop, it sought recovery of the expense of

planting the crop.  Moreover, it is simply wrong to say that, as in Hofeldt, Dowling “only

received what he would have received had [Midland Farms] acted diligently in the

beginning.”  Hofeldt, ¶ 18, 658 N.W.2d at 789.  Had there been no breach of contract,

Dowling would have realized revenue from the planted acres, but he also would have

incurred the expense of planting the winter wheat.  Thus, the result of the circuit court’s

decision denying recovery based on unjust enrichment is to place Dowling in a better

position than if there had been no breach of contract.  Equity does not require, and should

not sanction, that result.

3. It would be inequitable for Dowling to retain the benefit

Not recognizing that denying relief placed Dowling in a better position than if

there had been no breach of contract, the circuit court concluded that Dowling was not

unjustly enriched and that it would be inequitable to allow recovery to Midland Farms

after it breached the 2011 lease.  (App. 47.)  As support for this conclusion, the court

concluded that Dowling “had to endure protracted litigation with accompanying legal fees

to regain lawful full possession of the property, not to mention the emotional toll and

stress associated with multiple depositions and a court trial.”  (Id.)  The court’s opinion
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cites no authority for the proposition that “these intangibles” (id.)  are relevant factors in

balancing the equities.

To the contrary, the costs and emotional toll of litigation are not compensable. 

Both the state and federal cases reflect the view that because anxiety is an unavoidable

consequence of the litigation process, it does not form a separate basis for recovery

against one’s opponent.  See Stoleson v. United States, 708 F.2d 1217, 1223 (7th Cir.

1983).  Attorney fees are not recoverable under South Dakota law unless provided by

contract or statute.  SDCL § 15-17-38.  Not only does no authority support the circuit

court’s reliance on the costs and emotional toll of litigation as a basis for denying

equitable relief, but there was no evidence presented at trial on this issue.  Dowling did

not testify to litigation-induced anxiety, and there was no evidence of his fee arrangement

with his lawyers.

In balancing the equities, the circuit court should have considered that the denial of

equitable relief places Dowling in a better position than if there had been no breach of

contract.  The decision in Hofeldt does not require a different result.  There, the party

denied unjust enrichment “only received what he would have received had Hofeldt acted

diligently in the beginning.  The only arguable unjust enrichment is the benefit of having

Hofeldt pay the taxes over the years.”  2003 S.D. 25, ¶ 18, 658 N.W.2d at 789.  Here,

Dowling received much more than he would have had there been no breach of the 2011
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lease, and there is no question that he was enriched to the extent of the cost of planting

the crop from which he derived over $2.6 million in income.     

d. Amount of recovery

The measure of unjust enrichment is the value of the benefit to the person

receiving it rather than the cost to the person providing it.  Johnson v. Larson, 2010 S.D.

20, ¶ 15, 779 N.W.2d 412, 418.  The reasonable cost of the services provided may,

however, be evidence of the value of the benefit conferred.  Id.  

While the cost of planting the winter wheat is a fair measure of the benefit

conferred on Dowling, he testified at trial that his cost to plant would have been less than

Clement’s because he had obtained seed at a lower price; he did not have the same

transportation expense; he fertilized differently; he could plant it cheaper; and he did not

have tendering expense.  (Tr. at 122-25.)  The circuit court asked Dowling to submit

evidence of his own costs to plant 12,226 acres of winter wheat, and he claimed a cost of

$586,627.  (Ex. 51 (App. 138).)  Dowling’s expense, however, did not include any

management expense, which Dowling’s own testimony established was 10% of total

revenue, or $265,181 for 12,226 acres.  (Tr. at 308-09; Ex. PP (App. 137).)  Thus, the

reasonable cost for Dowling to have planted 12,226 acres of winter wheat, based on his

own testimony, was $851,808.  This amount is consistent with Clement’s actual expense,

adjusted to reflect Dowling’s own seed cost, of $843,538.73.  (Ex. KK (App. 97).)  
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If the Court concludes that Midland Farms was entitled to recover on its claim for

unjust enrichment, the Court could remand for determination of the amount, or, given the

clear record, it could direct entry of judgment based on Dowling’s own testimony, for

$851,808.  An award should also include prejudgment interest from July 5, 2013, which is

the date that Midland Farms reimbursed Clement Farms for the expense of planting the

winter wheat.

2. Midland Farms did not breach the 2011 lease

a. Standard of review

The “[e]xistence of a contract is a question of law.”  LaMore Rest. Grp., LLC v.

Akers, 2008 S.D. 32, ¶ 12, 748 N.W.2d 756, 761.  Contract interpretation presents a

question of law.  Roseth v. Roseth, 2013 S.D. 27, ¶ 13, 829 N.W.2d 136, 142.  Whether a

contract is ambiguous is a question of law.  Id.  Whether an oral agreement is barred by

the statute of frauds is also a question of law.  See, e.g., Rupert v. City of Rapid City, 2013

S.D. 13, ¶ 32, 827 N.W.2d 55, 67 (construction and application of statute to facts present

questions of law).

b. The 2011 lease provision was not an option 

The 2011 lease included the following provision in paragraph 3, relating to the

term of the lease: “Landlord will give Tenant option to rent leased premises for the 2013,

2014 and 2015 crop years.  Terms and conditions to be agreed to by Landlord and

Tenant.”  (Ex. 1, ¶ 3 (App. 59).)  Despite use of the word “option,” this provision does
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not create an option agreement.  “An option contract is an irrevocable offer by the owner

to sell on specified terms and creates a power of acceptance in the optionee.”  Advanced

Recycling Sys., LLC v. Se. Prop. Ltd. P’ship, 2010 S.D. 70, ¶ 12, 787 N.W.2d 778, 783.  

An option is by definition “a promise which meets the requirements for the formation of a

contract and limits the promisor’s power to revoke an offer.”  RESTATEMENT (SECOND)

OF CONTRACTS § 25.   To meet the requirements of a contract, a manifestation of intent

“cannot be accepted so as to form a contract unless the terms of the contract are

reasonably certain.”  Id. § 33(1).  The 2011 lease does not contain reasonably certain

terms of a multi-year lease going forward.  It states that the terms and conditions of a

future lease must be agreed to by the parties, which precludes the provision from

constituting an enforceable option contract.  In the words of the Restatement, “[w]here

the parties manifest an intention not to be bound unless the amount of money to be paid

by one of them is fixed or agreed and it is not fixed or agreed there is no contract.”  Id. §

33 cmt. e.  In the words of this Court, “[i]f an agreement leaves open essential terms and

calls for the parties to agree to agree and negotiate in the future on essential terms, then a

contract is not established.”  Weitzel v. Sioux Valley Heart Partners, 2006 S.D. 45, ¶ 23,

714 N.W.2d 884, 892.  The provision here does not include any terms for a lease covering

the 2013, 2014, and 2015 crop years.  It is therefore not an enforceable option contract.

The circuit court’s findings and conclusions dated March 12, 2013, recite this

Court’s definition of an option contract (Findings & Conclusions, ¶ 8 (App. 15)), but state
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that “[t]he fact that the parties intended that the terms of their agreement be formalized in

a new written lease does not mean that they had not reached an agreement as to the

essential terms.”  (Id. ¶ 7 (citing Amdahl v. Lowe, 471 N.W.2d 770, 775 (S.D. 1991)).) 

That is a fair statement of the law, but it cannot be applied to the facts of this case.  In

other words, the statement with reference to Amdahl makes sense in the context of that

case, but it makes no sense here.  

In Amdahl, the parties negotiated for the sale of farmland and signed a document

stating that the seller would sell 880 acres for $210,000, with final payment due on

November 1, 1989: “Terms of Agreement have been mutually agreed to by both parties. 

Contract drawn up as soon as possible.”  Id. at 772.  Referring to the first quoted

sentence, this Court noted that “[t]hese words are indicative of a completed agreement,

and do not establish that there are material details upon which the parties have not yet

reached agreement.”  Id. at 775.  Referring to the second quoted sentence, this Court

stated that it “merely indicates that the terms of the agreement will be formalized in a

written contract.”  Id.  The lease here, by contrast, expressly states that the parties had not

agreed on essential terms of a new lease, and would have to agree in the future.  The

circuit court’s reliance on Amdahl could not be more inapposite.

c. The lease provision was not ambiguous

The circuit court also concluded that the provision was ambiguous.  (Findings &

Conclusions, ¶¶ 10-13 (App. 16).)  The court’s decision states that a contract is
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ambiguous if it is capable of more than one meaning, and that ambiguity must be

construed against the drafter, but it does not explain why the agreement is ambiguous. 

(Id.)  “The court concludes that the option clause as written in paragraph 3 of the 2011

Lease is ambiguous.”  (Id. ¶ 13 (App. 16).)  This mere conclusion is not supported by the

evidence.

Contractual language is ambiguous if it can be understood in more than one way

“when viewed objectively by a reasonably intelligent person who has examined the

context” of the entire agreement.  Estate of Fisher v. Fisher, 2002 S.D. 62, ¶ 12, 645

N.W.2d 841, 845.  The language “[t]erms and conditions to be agreed to by Landlord and

Tenant” is not ambiguous.  It is a clear statement that the parties would have to agree in

the future to terms of the lease.  The language “Landlord will give Tenant option to rent

leased premises for the 2013, 2014 and 2015 crop year” is not ambiguous.  It is a

statement that Midland Farms would discuss with Dowling leasing the property for an

additional three years when the lease terminated.  The term “option” cannot mean a

legally enforceable option contract, as explained above, so it must be understood in the

vernacular–Midland Farms would ask Dowling whether he wanted to lease the property

for three additional years.  If so, then the parties would have to negotiate the terms of the

lease.  DeMott did ask Dowling if he wanted to lease the property and the parties

negotiated.  That satisfied the contract, but it did not result in a binding agreement.
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Whether the language is ambiguous must be determined from the agreement itself,

not from parole or extrinsic evidence, and not based on the subjective intent of the parties. 

“A contract is not rendered ambiguous simply because the parties do not agree on its

proper construction or their intent upon executing the contract.” Id.  Unless the agreement

is ambiguous on its face, parole or extrinsic evidence cannot be considered.  “It is a long

standing principle that ‘[p]arole or extrinsic evidence may not be admitted to vary the

terms of a written instrument or to add to or detract from the writing.’” LaMore, 2008

S.D. 32, ¶ 30, 748 N.W.2d at 764.  Extrinsic evidence can be considered only to explain

an ambiguous agreement.  Thus, the Court erred in considering extrinsic evidence to

determine that the lease provision was an enforceable option.  (SR 776, ¶ 20 (“The court

concludes that the essential elements of an enforceable option contract are present in the

2011 Lease, as further interpreted by the parole or extrinsic evidence in the record as set

forth above.”).)

Midland Farms told Dowling that he would be asked whether he wanted to enter

into a new multi-year lease at the conclusion of the 2011 lease, and, if he did, then the

parties would have to negotiate terms.  The second sentence of the provision is nothing

more than an agreement to negotiate.  It is indefinite and therefore unenforceable, Estate

of Fisher, 2002 S.D. 62, ¶ 18, 645 N.W.2d at 847, but that does not make it ambiguous.     

d. The lease provision was not a right of first refusal
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It is unclear whether, by relying on ambiguity and extrinsic evidence, the circuit

court concluded that the lease provision was a right of first refusal, but it is clear from the

findings and conclusions that the court considered Scott DeMott’s testimony in which he

characterized the lease provision as a right of first refusal.  (Findings & Conclusions, ¶ 16

(App. 17).)  Even if construed as a right of first refusal, however, the lease provision

would still not be legally enforceable.

“A right of first refusal is a conditional and presumptive right.”  Advanced

Recycling Sys., 2010 S.D. 70, ¶ 13, 787 N.W.2d at 783.  “It requires the owner, when he

receives a third-party offer to purchase the premises subject to the right of first refusal

and manifests an intention or desire to sell on those terms, to offer the property first to the

holder of the right on the same terms as the third-party offer.”  Id.  “[A] right of first

refusal ripens into an option contract when the owner receives the third-party offer and

manifests an intention to sell on those terms.”  Id.  “If the owner does not offer the

property to the holder of the right of first refusal on the same terms as the third-party

offer, he breaches an enforceable option contract.”  Id., 787 N.W.2d at 784.  

In Advanced Recycling Systems, the lease provided a tenant with the right of first

refusal to purchase the leased premises in the event the landlord chose to sell.  2010 S.D.

70, ¶ 4, 787 N.W.2d at 781.  However, the leased premises comprised only a portion of

the landlord’s development property.  Id.  It was undisputed that the right of first refusal

applied only to the leased premises and not to the development as a whole.  Id.  The
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landlord contracted to sell the development property, including the leased premises, to a

third party.  Id. ¶ 6, 787 N.W.2d at 782.   The tenant sued, arguing that the landlord

violated the right of first refusal by selling the development without first offering to sell

the leased premises to the tenant.  Id.¶ 8, 787 N.W.2d at 782.   

The landlord argued that the majority of courts facing similar facts had held that 

“the owner of property does not violate a right of first refusal by selling a development,

including leased premises subject to a right of first refusal, without first offering the

leased premises to the holder of the right.”  Id.¶ 14, 787 N.W.2d at 784.  This Court

agreed, holding that the majority rule was consistent with the legal distinction between

options and a right of first refusal.  Id.¶ 15, 787 N.W.2d at 784.  The Court’s analysis was

guided by general principles of contract law, including the rule that “‘an acceptance must

not change, add to, or qualify the terms of an offer’ if there is to be a contract.’” Id. ¶ 16,

787 N.W.2d at 784 (quotation omitted).  “A reply to an offer, though purporting to accept

it, which adds qualifications or requires performance of conditions, is not an acceptance,

but is a counteroffer.”  Id. (quotation omitted).

The tenant’s right of first refusal could not ripen into an option contract because

the tenant’s right only extended to the leased premises.  “The offer by [the third party] to

purchase the development did not enlarge [the tenant’s] right of first refusal.”  Id.¶ 18,

787 N.W.2d at 785. “Because [the tenant] could only accept an offer to purchase the

leased premises, its acceptance necessarily would have changed, added to, or qualified the
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terms of the offer to purchase the development.”  Id.  Thus, the scope of the tenant’s right

of first refusal was too narrow to ripen into a valid option to purchase the development.

Like the tenant in Advanced Recycling Systems, Dowling’s purported right of first

refusal was too narrow to ripen into a valid option based on Midland Farms’ subsequent

transaction with Clement Farms.  The 2011 lease was for approximately 29,012.36 gross

acres, more or less.  (Ex. 1 (App. 59).)  The 2012 Lease between Midland Farms and

Clement Farms is not identical to the 2011 Dowling Lease.  (Ex. 2 (App. 77).)  The rent is

different, and the 2012 Clement Farms lease specifies security to secure payment of rent

that the Dowling Lease did not provide and that Dowling never agreed to.  Dowling

agreed to nothing more than rent of $70/acre.  Therefore, Dowling’s “acceptance

necessarily would have changed, added to, or qualified the terms of the offer” to lease the

premises.  Advanced Recycling Systems, 2010 S.D. 70, ¶ 18, 787 N.W.2d at 785.  

3. The parties did not reach an enforceable oral agreement

Because the lease provision was not an enforceable option or a right of first

refusal, it could not have been breached unless DeMott and Dowling had not even

discussed a future lease.  Thus, Dowling could not recover damages for breach of the

2011 lease, but only for breach of an alleged oral agreement to lease the property for the

crop years 2013, 2014, and 2015.  The problems with this position, however, are that

Midland Farms and Dowling did not agree on all of the material terms of a multi-year

lease, and they did not produce a written agreement to satisfy the statute of frauds.
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To form an oral agreement, Midland Farms and Dowling had to agree on all

material terms of an extended multi-year lease.  LaMore, 2008 S.D. 32, ¶ 16, 748 N.W.2d

at 761.  The circuit court concluded that the parties agreed on “the material terms of this

option contract, those being the contracting parties, the property at issue, the term of the

new lease, and the rental price per acre.”  (Findings & Conclusions, ¶ 21 (App. 18).)  The

parties agreed on August 1 to rent of $70/acre, but Midland Farms also insisted upon an

irrevocable letter of credit to secure the rent due each year on February 1, and they did not

come to terms on this issue.  DeMott told Dowling on July 25 that he needed a letter of

credit to secure the 2012 rent “ASAP.”  (DeMott depo., Dec. 18, 2012, at 40 (SR 249).)2 

The annual rent was approximately $2,030,000, and if Dowling failed to pay the rent on

February 1, it could be too late to secure a new tenant for the coming year.  DeMott was

concerned about timely future payments based on his conversations and dealings with

Dowling, and his experience with the previous tenant.  (Tr. at 532-33, 535-36.)  Dowling

and DeMott both testified to the fact that Midland Farms had an issue with its previous

tenant, so it was an important issue to Midland Farms.  (Dowling depo., Dec. 18, 2012, at

76 (SR 182); Tr. at 532-33.)  Security for the rent was part of the previous Dowling leases

and the Clement Farms lease.  (Exs. 1, D, E, and 2.)  DeMott also testified that Dowling

had trouble making the lease payment due in the fall of 2011 based on the winter wheat

2  Because the contract issue was resolved on summary judgment, the testimony at

the court trial did not directly address the contract issues.  Some of the record cites are

therefore to deposition testimony.
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he had planted, and that Dowling said he “had to pull a rabbit out of a hat” to make the

payment.  (DeMott depo., Dec. 18, 2012, at 40-41 (SR 248).)  On these facts, the failure

of the parties to agree on a provision to secure the rent with an irrevocable letter of credit

establishes that they did not intend to be bound.  See RESTATEMENT (SECOND)

CONTRACTS § 33 (manifestation of intention understood as an offer cannot be accepted to

form a contract unless the terms are reasonably certain); LaMore, 2008 S.D. 32, ¶ 17, 748

N.W.2d at 762 (defining a “material term” as a contractual term dealing with significant

issues, such as “payment terms”).   

It is undisputed that the parties did not agree on this term.  The circuit court made

no finding citing to Dowling’s testimony that he agreed to provide a letter of credit as of

August 1 or anytime thereafter.  In fact, Dowling testified at his deposition that he had not

agreed to provide a letter of credit by any certain date because “it wasn’t demanded of

me,” and “I have no lease that demands it of me.”  (Dowling depo., Dec. 18, 2012, at 102

(SR 188).)  Ironically, Dowling hid behind the absence of a written agreement.  The

record does not contain evidence that the parties agreed on the amount of a letter of

credit, when it had to be presented each year of the lease, or any other conditions for the

letter of credit.  Thus, the record is clear that there was no meeting of the minds.3

3
  The parties also failed to reach agreement on other material lease terms.  When

and how, for instance, does the current three-year lease end and how long can Dowling 
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Moreover, Scott DeMott testified at trial that after he told Dowling about Clement,

the parties continued to negotiate over the terms of a one-year extension of the lease until

the end of August, but negotiations ultimately failed because Dowling would not agree to

provide an irrevocable letter of credit to secure the rent.  (Tr. at 540-51.)   The circuit

court found only that there was no dispute that Dowling “had agreed to provide a

guaranteed form of payment for the 2013 rent[.]”  (Findings & Conclusions, ¶ 24 (App.

19).)  This finding confirms that the parties had not agreed on the form of security for

2013, and that Dowling had not agreed to provide an irrevocable letter of credit for the

rent due in 2014 or 2015.  As the court’s finding suggests, Dowling wanted to avoid the

expense of a letter of credit, while Midland Farms insisted on a certain form of security.

The circuit court found that DeMott did not specify a date by which the letter of

credit had to be provided, and the lease with Clement Farms dated September 21 provided

that the letter of credit did not need to be provided until five days after the lease was

executed (Findings & Conclusions, ¶ 23 (App. 19)), but this analysis ignores the fact that

Dowling never agreed to provide a letter of credit for all three years of a future lease.  The

timing was secondary to an agreement that it would be provided.  The circuit court also

found that Dowling’s banker testified after the fact that Dowling had the means to

provide a letter of credit through his bank (Findings & Conclusions, ¶ 24 (App. 19)), but

this testimony was contrary to Dowling’s failure to agree contemporaneously to provide

security for the rent on terms acceptable to Midland Farms.  The circuit court’s statement
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that “there is no dispute over the fact that Dowling had agreed to provide a guaranteed

form of payment for the 2013 rent” is clearly erroneous.  (Id.)  It is also insufficient, since

Midland Farms demanded an irrevocable letter of credit for all three years of an extended

lease.  Notably, Clement Farms agreed to provide an irrevocable letter of credit, and the

Clement Farms lease provided for a letter of credit for all three years of the lease.  (Ex. 2,

¶ 6 (App. 78).)  Clement Farms paid $3,500 for the letter of credit for the 2013 rent, and

Midland Farms reimbursed that amount as part of the settlement with Clement Farms. 

(Ex. KK (App. 97).)  

Absent agreement on the letter of credit, there was no oral agreement to extend the

lease for three years. 

4. There was no writing sufficient to satisfy the statute of frauds

“No agreement for the leasing of real property or an interest therein for a longer

period than one year is valid unless the same, or some note or memorandum thereof, be in

writing, signed by the lessor or his agent thereunto in writing.”  SDCL § 43-32-5. 

Similarly, SDCL § 53-8-2 provides that an “[a]greement for sale of real estate or an

interest therein, or lease of the same, for a period longer than one year” is unenforceable

“unless the contract or some memorandum thereof is in writing and subscribed by the

party to be charged or his agent, as authorized in writing.”  To satisfy the statute of

frauds, “the writing must contain all the material terms and conditions” of the agreement. 

LaMore, 2008 S.D. 32, ¶ 15, 748 N.W.2d at 761.
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Dowling’s own deposition testimony proves that there was no writing containing

all the material terms and conditions of an extended lease.  Dowling testified that he had

not agreed to provide a letter of credit by a date certain because there was no writing

requiring it.  When asked when he intended to provide a letter of credit, Dowling

answered: “I don’t have any–I have no lease that demands it of me.”  (Dowling depo.,

Dec. 18, 2012, at 102 (SR 188).)  When asked whether it was his “testimony that you

were never told that you had to provide” a letter of credit, Dowling answered: “I have

nothing that tells me I have to provide that.”  (Id. at 103.)

The circuit court concluded that a writing sufficient to satisfy the statute of frauds

could be made up of more than one document, and ultimately relied on e-mails dated July

23, 2012, and August 6, 2012, to conclude that the statute of frauds was satisfied.  (SR

778, 779-80, ¶¶ 28, 31-33.)  The e-mail dated August 6, in which DeMott asked Dowling

“what name do I use for you on our farm lease,” is evidence that the process of entering

into an agreement was ongoing, but it is not a writing evidencing price, the term of the

lease, or the conditions necessary to secure the annual rent payment.  Dowling’s own

testimony that he was not bound to provide a letter of credit because there was no writing

requiring it proves that the statute of frauds was not satisfied. 

Because there was no breach of the 2011 lease and no enforceable oral contract,

the court’s judgment dated March 19, 2013, should be reversed and Dowling’s claims for

breach of contract dismissed.

4101674694.1



Conclusion

If the Court concludes that there was no breach of the 2011 lease and no binding

oral agreement constituting a multi-year farm lease beginning in 2013, then Dowling’s

claims must be dismissed.  Midland Farms’ counterclaim for unjust enrichment is

independent and would still have to be decided.  Because Dowling was placed in a better

position by Clement Farms planting the crop than if there had been no breach, he was

unjustly enriched by retaining the benefit provided by Midland Farms.  Midland Farms

respectfully requests that the judgments be reversed.

Dated this 25th day of September, 2014.
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