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STATE OF SOUTH DAKOTA    )   IN CIRCUIT COURT 

                           : SS 

COUNTY  OF  BROOKINGS   )   THIRD JUDICIAL CIRCUIT 

 

 

STATE OF SOUTH DAKOTA,  )  05 CRI. 14-771 

                            ) 

Plaintiff/Appellee,    ) APPELLANT’S BRIEF 

)             

vs.      )     

) 

STEVEN STANAGE,         )     

) 

Defendant/Appellant.    ) 

 

PRELIMINARY STATEMENT 

References to the Settled Record, consisting of Brookings County Criminal File 

14-586, will be designated by (SR) followed by the appropriate page number. Exhibits 

from any of the hearings will be designated by Exhibit number. References to the 

Motions Hearing Transcript shall be designated by (HT) followed by the appropriate page 

number or exhibit.  

JURISDICTIONAL STATEMENT 

Defendant appeals the Order Affirming the Magistrate Court Decision filed on 

February 8, 2016. The parties submitted the case to the Magistrate Court by Stipulation 

for final judgment.  The Magistrate filed the judgment on August 27, 2015, and it was 

dated August 17, 2015.  The Defendant timely filed a Notice of Appeal to appeal to the 

Circuit Court.  That Court had jurisdiction over appeals of orders or final judgments from 

Magistrate Court. See SDCL § 16-6-10. The Circuit affirmed in a memorandum opinion 

and order, which appellant now appeals to this Court. This Court derives its jurisdiction 

pursuant to Chapter 23A-32 of the South Dakota Codified Law. 
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REQUEST FOR ORAL ARGUMENT 

Appellant respectfully requests the privilege of oral argument. 

LEGAL ISSUES 

1. THE COURT ERRED IN CONCLUDING THAT THE STOP AND SEIZURE 

OF THE DEFENDANT PURSUANT TO AN ANONYMOUS TELEPHONE 

TIP DID NOT VIOLATE HIS CONSTITUTIONAL RIGHT AGAINST 

UNREASONABLE SEARCHES AND SEIZURES UNDER THE STATE AND 

FEDERAL CONSTITUTION.  

 

The Magistrate denied the Defendant’s motion to suppress and the Circuit 

affirmed, improperly concluding that the stop was justified based on reasonable suspicion 

under the totality of the circumstances.   

Most Relevant Authority: 

Navarette v. California, 134 S. Ct. 1683, 188 L. Ed. 2d 680 (2014) 

State v. Walter, 2015 S.D. 37, 864 N.W.2d 779 

State v. Miller, 510 N.W.2d 638 (N.D. 1994) 

 

STATEMENT OF THE CASE AND STATEMENT OF THE FACTS 

On October 26, 2014, a young employee at the drive through at Hardees in 

Brookings, South Dakota saw a patron at the window and “assum[ed]” that he was under 

the influence. HT 6, 7. The employee told his shift manager. HT 7. The shift manager, 

who never saw the customer, called the police. HT 7.  

Brookings County Sheriff’s Deputy Jeremy Kriese was a block away from 

Hardees when he received a call from dispatch.  HT 21, 22. He just happened to be in the 

area. HT 30. Dispatch recorded the manager’s call to the police, and Deputy Kriese also 

ran recording equipment inside his patrol vehicle. HT 40.  Dispatch advised of a possible 
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intoxicated driver with license plate 7CG-082. HT 23. Dispatch advised that Hardees was 

holding the vehicle. HT 30-31. Deputy Kriese arrived and parked nearby. HT 23.  

 

“Q: [W]hat specific words were you told about the observations?  

A: I had a call being told that there as a possible drunk driver at the Hardee’s 

window.” HT 34. 

 

Once parked, the Deputy’s dash camera focused on the drive through. HT 31. 

Deputy Kriese radioed dispatch to instruct the Hardees employee to let the vehicle go. 

HT 31. Deputy Kriese observed nothing erratic about the vehicle, and he observed 

nothing at any time that would indicate any violation of the law or potential traffic 

violations.  HT 31, 32. There was nothing unusual about the vehicle at all. HT 35. Deputy 

Kriese pulled in behind the vehicle, saw the license plate, and initiated a stop. HT 34, 35.  

“[T]he sole basis for [Deputy Kriese] to stop the car was whatever the dispatcher 

told [him] over the radio[.]” HT. 32. The Deputy was unaware at the time that the tipster 

on the phone had never actually witnessed anything. HT 32. Deputy Kriese did not have 

any information about the tipster’s identity prior to conducting the stop. HT 32. Although 

Deputy Kriese asked the dispatcher to get the caller’s information, it was not obtained at 

that time. HT 32.  

The State’s Attorney’s office ultimately obtained the tipster’s identity much later, 

a few days before the suppression hearing. The tipster’s identity was discovered after the 

accused, through counsel, moved to suppress the stop. 
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On Monday, January 26, 2015, a week before the suppression hearing, the 

government identified and finally contacted Mr. James Debough. HT 16. Mr. Debough 

worked as the shift manager at Hardees back on October 26. HT 13. Mr. Debough 

recalled that Adam Hill worked the window at Hardees that night. HT 13. Mr. Hill saw a 

man with bloodshot eyes and slurred speech who had difficulty grabbing his cup. HT 6. 

Mr. Hill told Mr. Debough, who called the police. HT 14. Mr. Hill did not listen in or 

participate in the call. HT 9. 

The caller, Mr. Debough, never did observe anything personally, but relied 

entirely upon Mr. Hill. HT 15. Mr. Debough never had any contact with police except for 

his brief phone call. HT 16.  

Mr. Hill intentionally slowed down the fast-food preparation process to hold the 

driver there for law enforcement. HT 10. Mr. Hill believed he held up the process for a 

“significant” amount of time. HT 11, 12.  

After Mr. Debough got off the phone with the police, he told Mr. Hill to let the 

driver go. HT 12. Mr. Hill did not have any contact with law enforcement until four days 

before the hearing when he was identified and subpoenaed. HT 11. 

Deputy Kriese lacked independent reasonable suspicion based on any 

observations made by him. HT 31, 32.  Instead, Deputy Kriese relied entirely on the 

dispatch message sent to him by the Brookings Police Department. HT 32. The dispatch 

report was based upon a phone call by a third party, Mr. Debough, who also did not 

observe the customer, relying instead entirely on Mr. Hill. HT 15.     

The call to Brookings dispatch that Deputy Kriese relied on was an anonymous 

tip.  HT at Ex. A. The caller did not identify himself. Id. The caller admitted that he did 
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not have any personal knowledge.  HT 15. The individual who allegedly observed the 

driver was not identified in the original call to dispatch.  HT at Ex. A. Neither the caller, 

nor the person working the window, were identified prior to the stop and detention of the 

Defendant.  HT 32. They were anonymous until just a few days before the suppression 

hearing. 

The accused moved to suppress the stop and everything afterward. The magistrate 

judge heard the motion on February 2, 2015 and ruled from the bench. The facts were 

subsequently submitted to the Magistrate in a stipulated trial. The Magistrate found the 

defendant guilty of DUI. The Court sentenced the defendant for the record, but stayed the 

sentence pending appeal. 

STANDARD OF REVIEW 

It is a well-settled principle that the denial of a Motion to Suppress for a violation 

of a constitutionally protected right raises a question of law which requires a de novo 

review. State v. Hess, 2004 S.D. 60, ¶ 9, 680 N.W. 2d 314, 319 (citing State v. Herrman, 

2002 S.D. 119, ¶ 9, 652 N.W.2d 725, 728 (additional citations omitted).  Findings of fact 

are reviewed under the clearly erroneous standard; although the application of a legal 

standard to those same facts will likewise be reviewed de novo. State v. Tofani, 2006 S.D. 

63, 719 N.W.2d 391, 398; State v. Stevens, 2007 S.D. 54, ¶ 5, 734 N.W.2d 344, 346.   

ARGUMENT 

In this case, the Circuit Court improperly affirmed the magistrate, which ruled 

that Deputy Kriese had reasonable suspicion to stop the vehicle. The Circuit relied on an 

outdated 2001 decision from the Eighth Circuit rather than the recent United States 

Supreme Court Decision from 2014. The Circuit also disregarded this Court’s recent 
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decision in State v. Walter, 2015 S.D. 37, 864 N.W.2d 779, which distilled this Court’s 

history of decisions on the issue. The Circuit imputed certain facts to Deputy Kriese that 

were never actually relayed to him or anyone else at the time of the stop.  

The Circuit further erred in finding that the tipster was not, in fact, anonymous. 

The magistrate found that the tipster was in fact anonymous at the time of the stop, but 

that the tip alone provided reasonable suspicion. That is the proper issue for review. 

A. Reasonable Suspicion Standard 

The Fourth Amendment to the U.S. Constitution and Article VI, § 11 of the 

Constitution of the State of South Dakota protect individuals from unreasonable searches 

and seizures.  Every stop of an individual raises Fourth Amendment considerations to the 

extent that the stop is a “seizure.” As a general rule, to comply with Constitutional 

protections, law enforcement must first obtain a warrant based upon probable cause to 

support a seizure. State v. Rademaker, 2012 S.D. 28, ¶ 9, 813 N.W.2d 174, 176.  If a 

warrantless seizure is conducted, it is the State's burden to show that it was justified. State 

v. Wright, 2010 S.D. 91, ¶ 9, 791 N.W.2d 791, 794 (citations omitted). 

In the absence of a warrant, courts recognize that an officer may stop an 

individual if there is reasonable suspicion to believe that criminal activity may be afoot 

justifying the stop. Rademaker, 2012 S.D. at ¶ 9, 813 N.W.2d at 176.  

This Court would properly not provide an exact definition of reasonable 

suspicion, because of the inherent difficulty in defining the term. Reasonable suspicion is 

satisfied when the stop is based upon “specific and articulable facts which taken together 

with rational inferences from those facts, reasonably warrant the intrusion.” State v. 

Herren, 2010 S.D. 101, ¶ 8, 792 N.W.2d 551, 554 (quoting Akuba, 2004 S.D. at 15, 686 
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N.W.2d at 413). It is a well-settled, undisputable fact that a “stop may not be the product 

of mere whim, caprice or idle curiosity.” State v. Dahl, 2012 S.D. 8, ¶ 6, 809 N.W.2d 

844, 846.   

A stop by an officer must be “justified at its inception . . . .” Terry v. Ohio, 392 

U.S. 1, 20 (1968). Evidence obtained as a result of an illegal search and seizure falls 

within the exclusionary rule and cannot be used against the Defendant.  Mapp v. Ohio, 

367 U.S. 643, 655 (1961); State v. Labine, 2007 S.D. 48, ¶ 22, 733 N.W.2d 265. 

Evidence derived from illegal police conduct is inadmissible as “fruits of the poisonous 

tree.” Wong Sun v. United States, 371 U.S. 471 (1963). When evidence of tangible 

materials is seized and testimony concerning knowledge is acquired during an unlawful 

stop and seizure, the exclusionary rule prohibits its introduction.  State v. Boll, 2002 SD 

114, ¶9, 651 N.W.2d 710, 716 (quoting Murray v. United States, 487 U.S. 533, 536 

(1988)).  In addition, derivative evidence, both tangible and testimonial that is a product 

of the primary evidence or otherwise acquired as an indirect result of such unlawful stop 

or search, is also prohibited.  Id.  The exclusionary rule is geared toward deterring police 

misconduct.  Id. To deter due process violations in the future, suppression of evidence 

through the application of the exclusionary rule is appropriate.  Herring v. United States, 

129 S.Ct. 695, 700 (2009). 

B. Telephone Tip Standard 

A number of decisions address whether a telephone tip to police provides 

reasonable suspicion, including the recent US Supreme Court case of Navarette v. 

California, 134 S. Ct. 1683, 1688, 188 L. Ed. 2d 680 (2014) (emphasis in original): 
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These principles apply with full force to investigative stops based 

on information from anonymous tips. We have firmly rejected the 

argument “that reasonable cause for a[n investigative stop] can only be 

based on the officer's personal observation, rather than on information 

supplied by another person.” Adams v. Williams, 407 U.S. 143, 147, 92 

S.Ct. 1921, 32 L.Ed.2d 612 (1972). Of course, “an anonymous tip alone 

seldom demonstrates the informant's basis of knowledge or veracity.” 

White, 496 U.S., at 329, 110 S.Ct. 2412 (emphasis added). That is because 

“ordinary citizens generally do not provide extensive recitations of the 

basis of their everyday observations,” and an anonymous tipster's veracity 

is “ ‘by hypothesis largely unknown, and unknowable.’ ” Ibid. But under 

appropriate circumstances, an anonymous tip can demonstrate “sufficient 

indicia of reliability to provide reasonable suspicion to make [an] 

investigatory stop.” Id., at 327, 110 S.Ct. 2412. 

Our decisions in Alabama v. White, 496 U.S. 325, 110 S.Ct. 2412, 

110 L.Ed.2d 301 (1990), and Florida v. J. L., 529 U.S. 266, 120 S.Ct. 

1375, 146 L.Ed.2d 254 (2000), are useful guides. In White, an anonymous 

tipster told the police that a woman would drive from a particular 

apartment building to a particular motel in a brown Plymouth station 

wagon with a broken right tail light. The tipster further asserted that the 

woman would be transporting cocaine. 496 U.S., at 327, 110 S.Ct. 2412. 

After confirming the innocent details, officers stopped the station wagon 

as it neared the motel and found cocaine in the vehicle. Id., at 331, 110 

S.Ct. 2412. We held that the officers' corroboration of certain details made 

the anonymous tip sufficiently reliable to create reasonable suspicion of 

criminal activity. By accurately predicting future behavior, the tipster 

demonstrated “a special familiarity with respondent's affairs,” which in 

turn implied that the tipster had “access to reliable information about that 

individual's illegal activities.” Id., at 332, 110 S.Ct. 2412. We also 

recognized that an informant who is proved to tell the truth about some 

things is more likely to tell the truth about other things, “including the 

claim that the object of the tip is engaged in criminal activity.” Id., at 331, 

110 S.Ct. 2412 (citing Illinois v. Gates, 462 U.S. 213, 244, 103 S.Ct. 

2317, 76 L.Ed.2d 527 (1983)). 

In J. L., by contrast, we determined that no reasonable suspicion 

arose from a bare-bones tip that a young black male in a plaid shirt 

standing at a bus stop was carrying a gun. 529 U.S., at 268, 120 S.Ct. 

1375. The tipster did not explain how he knew about the gun, nor did he 

suggest that he had any special familiarity with the young man's affairs. 

Id., at 271, 120 S.Ct. 1375. As a result, police had no basis for believing 

“that the tipster ha[d] knowledge of concealed criminal activity.” Id., at 

272, 120 S.Ct. 1375. Furthermore, the tip included no predictions of future 

behavior that could be corroborated to assess the tipster's credibility. Id., at 
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271, 120 S.Ct. 1375. We accordingly concluded that the tip was 

insufficiently reliable to justify a stop and frisk. 

The Court in Navarette held that a 911-emergency tip bore sufficient indicia of 

reliability to support reasonable suspicion. Id. The Court identified several relevant 

circumstances in its reasoning (emphasis added): 

By reporting that she had been run off the road by a specific 

vehicle—a silver Ford F–150 pickup, license plate 8D94925—the caller 

necessarily claimed eyewitness knowledge of the alleged dangerous 

driving. That basis of knowledge lends significant support to the tip's 

reliability. (citation omitted). This is in contrast to J. L., where the tip 

provided no basis for concluding that the tipster had actually seen the 

gun. 529 U.S., at 271, 120 S.Ct. 1375. Even in White, where we upheld 

the stop, there was scant evidence that the tipster had actually observed 

cocaine in the station wagon. . . . A driver's claim that another vehicle ran 

her off the road, however, necessarily implies that the informant knows 

the other car was driven dangerously. 

There is also reason to think that the 911 caller in this case was 

telling the truth. . . . [The] timeline of events suggests that the caller 

reported the incident soon after she was run off the road. That sort of 

contemporaneous report has long been treated as especially reliable. . . . A 

similar rationale applies to a “statement relating to a startling event”—

such as getting run off the road—“made while the declarant was under the 

stress of excitement that it caused.” Fed. Rule Evid. 803(2) (hearsay 

exception for “excited utterances”). . . . There was no indication that the 

tip in J. L. (or even in White) was contemporaneous with the observation 

of criminal activity or made under the stress of excitement caused by a 

startling event, but those considerations weigh in favor of the caller's 

veracity here. 

Another indicator of veracity is the caller's use of the 911 

emergency system [which is recorded]. . . . The 911 system also permits 

law enforcement to verify important information about the caller. . . . 

Beginning in 2001, carriers have been required to identify the caller's 

geographic location with increasing specificity. . . . None of this is to 

suggest that tips in 911 calls are per se reliable. Given the foregoing 

technological and regulatory developments, however, a reasonable officer 

could conclude that a false tipster would think twice before using such a 

system. The caller's use of the 911 system is therefore one of the relevant 

circumstances that, taken together, justified the officer's reliance on the 

information reported in the 911 call. Navarette, 1689-90. 
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But in upholding the finding of suspicion, the Navarette court contrasted the case 

with the fact pattern presented here: “The 911 caller in this case reported more than a 

minor traffic infraction and more than a conclusory allegation of drunk or reckless 

driving. Instead, she alleged a specific and dangerous result of the driver's conduct . . . .” 

Id. at 1691 (emphasis added). The Circuit Court below disregarded the Supreme Court’s 

holding in Nevarette. 

The recent South Dakota case of State v. Walter, 2015 S.D. 37, 864 N.W.2d 779, 

also disregarded, involves a conclusory anonymous tip of a man panhandling in Rapid 

City. The man was stopped, frisked, and arrested for possessing contraband. This Court 

reversed the trial court’s finding of reasonable suspicion. The decision ultimately turned 

on the important issue of whether a report of panhandling “created reasonable suspicion 

of an ongoing crime,” Navarette, 134 S. Ct. at 1690, because panhandling is allowed in 

Rapid City. But the case is poignant because it discusses South Dakota tipster 

jurisprudence in light of Navarette. In addition, the Walter Court reasserted the ruling 

regarding conclusory allegations of a possible drunk driver as set forth in Graf and 

Burkett, as well as a robbery tip in Mohr: 

Our own decisions also support the conclusion that Officer 

Ackland did not have a reasonable suspicion of criminal activity. In Graf 

v. South Dakota Department of Commerce & Regulation, 508 N.W.2d 1 

(S.D.1993), we reviewed the sufficiency of a tip to conduct a traffic stop. 

The tip provided the make, model, and license plate number of the 

defendant's vehicle, as well as a statement “that the driver was ‘possibly’ 

intoxicated.” Id. at 3–4. However, “[t]he caller described no erratic 

driving[,]” nor did the officer “observe any erratic driving on [the 

defendant's] part.” Id. at 3. We recognized the case was unlike other 

“cases where ... callers described specific facts concerning driving conduct 

and gave detailed information which substantiated the tip and gave it 

greater reliability.” Id. (citing Alabama v. White, 496 U.S. 325, 110 S.Ct. 

2412, 110 L.Ed.2d 301 (1990)). Thus, because the tip only asserted a 
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conclusory allegation of drunk driving, and because the officer did not 

observe any suspicious behavior, we held “[t]he requirement of specific 

and articulable facts was simply not met.” Id. at 4. 

Similarly, in State v. Burkett, we reviewed a traffic stop that 

resulted, in part, from a tip that provided the color, type, and license plate 

number of the defendant's vehicle, as well as a statement that the driver 

was possibly intoxicated. 2014 S.D. 38, ¶ 46 n. 11, 849 N.W.2d at 636 n. 

11. Like Graf, we said the tip upon which the officer acted was “minimal, 

almost conclusory in nature[.]” Burkett, 2014 S.D. 38, ¶ 56, 849 N.W.2d 

at 638. However, prior to initiating the stop, the detaining officer observed 

the defendant stop his vehicle “in the middle of a residential street and 

rev[ ] its engine for no apparent reason.” Id. ¶ 8, 849 N.W.2d at 626. 

Under the totality of the circumstances, the officer's corroboration of the 

tip by “a brief observation of erratic driving[,]” id. ¶ 56, 849 N.W.2d at 

638, compensated for an otherwise anemic tip. . . . 

In State v. Mohr, we reviewed the detention and search of a 

defendant after a casino attendant triggered a duress alarm. 2013 S.D. 94, 

¶ 4, 841 N.W.2d at 443. The only additional information conveyed by 

dispatch to the responding officers was “that the casino attendant believed 

the suspect from earlier robberies was in the casino, that Mohr was 

wearing a hat and sunglasses, and that Mohr was playing video lottery 

when officers arrived.” Id. ¶ 15, 841 N.W.2d at 445. We agreed with the 

defendant that the attendant's phone call “did not relay any articulable 

facts of her firsthand observation of a crime in progress” and recognized 

that, “viewed in isolation, [the call] might lack the factual basis for police 

to have a reasonable suspicion of criminal activity.” Id. ¶ 22, 841 N.W.2d 

at 447. However, as in Burkett, we upheld the detention and search 

because the officers were familiar with the circumstances of the prior 

robberies, the attendant was an identifiable source, and the nature of an 

emergency call limited the ability of the officers to investigate. Id. ¶¶ 18–

23, 841 N.W.2d at 445–47. None of these factors are present in Walter's 

case. 

. . . Here, the report Officer Ackland received did not articulate any 

facts describing illegal conduct or any conduct that would otherwise give 

rise to an inference of criminal activity. Officer Ackland did not 

corroborate the report's conclusory assertion by personal observation of 

Walter. The State has not asserted Officer Ackland had any preexisting 

knowledge regarding Walter's particular brand of panhandling or that the 

area in which Officer Ackland found Walter generally suffered from 

prohibited solicitation. Here, unlike Navarette, Burkett, and Mohr, the 

totality of the circumstances upon which to find reasonable suspicion is 

therefore limited to the simple and conclusory report given to Officer 

Ackland by the dispatcher. Rather, as in Graf, “[t]he requirement of 
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specific and articulable facts was simply not met.” 508 N.W.2d at 4. 

Walter, 2015 S.D. at ¶¶ 9-13, 864 N.W.2d at 783-85 

C. Discussion 

Regarding this case, this Court does not have any decisions that are factually 

indistinguishable. However, the ubiquity of drive-through dining guarantees that several 

cases exist on nearly identical facts. E.g. State v. Wagner, 2011 WL 598433 (Ohio App. 

2011) (unpublished) (reversing lower court’s denial of suppression where employee 

reported a “drunk” customer to off-duty policeman, who “radioed to dispatch that there 

was ‘a possible drunk driver in the drive-thru’ and requested that a marked car respond”). 

Cf. State v. Steinbrunner, 2012 WL 1926395 (Ohio App. May 29, 2012) (unpublished) 

(reasonable suspicion exists where drive-through tipster gave his name and contact info, 

the suspect vehicle’s make/color/license number, described their lengthy interaction, and 

where officer spoke briefly with drive-through attendant before stopping suspect). 

For another example, in Sidney v. Stout, 671 N.E.2d 341 (Mun. Ct. Ohio 1996), 

the resemblance is uncanny: 

An employee at a drive-thru fast food operation, while serving the 

defendant, Michael E. Stout, telephoned the Sidney Police to report a 

possible DUI. The tip was relayed from police dispatch to an officer who 

happened to be in the vicinity of the fast food restaurant. The officer 

responded and saw the defendant's car at the drive-thru window. The 

officer walked up to the driver's window and began to solicit information 

from the defendant and collected evidence which led to the defendant's 

arrest. It should be noted that the officer had no other information prior to 

engaging the defendant. The officer did not know the tipster, nor did he 

solicit further information from the tipster. Stout, 671 N.E.2d at 342. 

Citing relevant US Supreme Court authority, the Stout decision held that the drive 

through tip alone did not support reasonable suspicion. 

In this case, the officer approached the defendant before he had 

sufficiently corroborated the anonymous tip. The officer did not see any 
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erratic driving or any suspicious behavior of any type. The officer 

approached the defendant's vehicle without developing an independent 

reasonable suspicion of criminal activity. In addition, the officer did not 

talk to the citizen-informant personally before approaching and 

questioning the defendant. Where specific details of an anonymous tip are 

corroborated by police, they have reasonable suspicion to make an 

investigatory stop. Alabama v. White, supra. These specific details to 

corroborate the tip are missing in the case at bar. 

The court finds that the sole basis for the stop of the defendant was 

supported by an anonymous tip standing alone. This fact sequence does 

not support the constitutional requirement necessary for an investigative 

stop, to wit, a reasonable suspicion supported by articulable facts. 

Berkemer v. McCarty, supra. Stout, 671 N.E.2d at 343. 

And this Court has twice cited North Dakota’s similar driver-through-tipster case 

of State v. Miller, 510 N.W.2d 638 (N.D. 2003). State v. Satter, 2009 S.D. 35, ¶ 16, 766 

N.W.2d 153, 157; State v. Scholl, 2004 S.D. 85, ¶ 9, 684 N.W.2d 83, 87 (“We perceive a 

distinction between observations at a fast food restaurant such as in Miller, . . . and 

observations at a bar where the likelihood of alcohol consumption is obviously 

enhanced.”).  

Here, Miller is spot on. In Miller, the ND Supreme Court reversed a trial court 

that found reasonable suspicion existed where a tipster relayed information that the man 

in the drive through was so drunk that he “could barely hold his head up.” Again, the 

facts are close: 

Shortly before midnight on June 22, 1992, the Bismarck Police 

Department dispatcher notified Officer James Chase that a caller had 

reported a possible drunk driver in the Wendy's drive-up lane. The caller 

identified himself to the dispatcher as “Jody with Wendy's,” but the 

dispatcher did not tell Chase the caller was identified, either by name or 

his employment. The dispatcher described the vehicle as a red pickup and 

gave its license plate number and location as second in line in the drive-up 

lane. The dispatcher also relayed the informant's statement that the driver 

“could barely hold his head up.” Chase was about a mile away from 

Wendy's and arrived there in a matter of minutes. Chase saw an orange 

pickup coming out of the drive-up lane. The pickup pulled out of the 
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Wendy's parking lot and drove east on Capitol. Chase followed the pickup 

as it drove north on the frontage road in front of Wendy's at about five to 

seven miles per hour, and then turned into the Wendy's parking lot and 

parked. Chase verified that the pickup's license number matched the 

number reported by the dispatcher, but did not notice anything unusual 

about the pickup's driving. Chase pulled in behind the pickup and turned 

on his warning flashers. He then conducted field sobriety tests on Miller 

and arrested him. State v. Miller, 510 N.W.2d 638, 639 (N.D. 1994) 

The Miller case is valuable because its discussion examines the gradient of 

circumstances involving tips and the accumulation necessary to support reasonable 

suspicion. “As a general rule, the lesser the quality or reliability of the tip, the greater the 

quantity of information required to raise a reasonable suspicion.” Miller, 510 N.W.2d at 

640 (citing Alabama v. White, 496 U.S. 325, 330 (1990)). 

The most reliable tip is the one relayed personally to the 

officer. . . . These cases illustrate the high end of the reliability scale: the 

quality of the information, provided in person by an informant known to 

the officer, was enough so that the quantity of the information provided by 

the tip alone, that the defendant was engaged in criminal activity, was 

sufficient to raise a reasonable suspicion. 

At the low end of the reliability scale are tips from anonymous 

callers. . . . In City of Minot v. Nelson, 462 N.W.2d 460 (N.D.1990), we 

held that an anonymous tip about a “suspicious” vehicle, without any 

indication of possible illegal activity from the informant or the officer's 

observations, was insufficient to raise a reasonable and articulable 

suspicion. 

. . . 

“Reasonable suspicion, like probable cause, is dependent upon 

both the content of information possessed by police and its degree of 

reliability. Both factors—quantity and quality—are considered in the 

‘totality of the circumstances—the whole picture,’ United States v. Cortez, 

449 U.S. 411, 417 (1981), that must be taken into account when evaluating 

whether there is reasonable suspicion. Thus, if a tip has a relatively low 

degree of reliability, more information will be required to establish the 

requisite quantum of suspicion than would be required if the tip were more 

reliable. The [Illinois v. Gates, 462 U.S. 213 (1983) ] Court applied its 

totality of the circumstances approach in this manner, taking into account 

the facts known to the officers from personal observation and giving the 
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anonymous tip the weight it deserved in light of its indicia of reliability as 

established through independent police work. The same approach applies 

in the reasonable suspicion context, the only difference being the level of 

suspicion that must be established.” Id. 496 U.S. at 330–31, 110 S.Ct. at 

2416–17. 

. . . 

Because anonymous telephone tips are of lesser quality, i.e., 

reliability, than face-to-face tips or tips from named callers, a larger 

quantity of information is required to raise a reasonable suspicion. Where 

the informant makes no prediction of future behavior indicating “inside 

information—a special familiarity with [the suspect's] affairs” that the 

police may corroborate, the investigating officer must corroborate an 

anonymous, and therefore presumably unreliable, tip in some other 

way. Typically, our impaired driver cases involve tips that give a 

description and the location of the vehicle—“easily obtained facts and 

conditions existing at the time of the tip” and available to the general 

public. Corroboration of this type of information does not increase the 

reliability of the tip. See State v. Thompson, 369 N.W.2d 363 (N.D.1985) 

[holding that corroboration of facts available to general public was 

insufficient to establish probable cause]. Therefore, our cases have 

required that the officer corroborate the tip by observing some behavior on 

the part of the driver, either illegal or indicative of impairment, that alerts 

the officer to a possible violation. See also Wibben, supra at 332 [stating 

that an officer's inferences and deductions may constitute part of the basis 

for reasonable suspicion]. State v. Miller, 510 N.W.2d 638, 640-42 (N.D. 

1994) (emphasis added) 

The anonymous tipster is presumptively unreliable, not the other way around. 

This is a case where suppression is the appropriate remedy for a stop based on an 

uncorroborated telephone tip. From the context of the phone call, the caller himself 

clearly did not personally observe any factual basis upon which a car could be stopped or 

detained. The caller never observed the driver.  He lacked personal knowledge of the 

particular situation.  Instead, the call indicates that the tipster received information 

second-hand from an unknown, anonymous third party, alleging that the third party had 

observed something. Mr. Hill, who allegedly actually observed the driver, had no 

communication with law enforcement whatsoever and did not talk to dispatch.  Mr. Hill 
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did not listen to, and was absent when the tipster called in the report. This nested hearsay 

fundamentally undermines the objective reliability of the anonymous tip at the time that 

of the stop. A stop must be objectively justified at its inception. 

The only information the caller provided to law enforcement was through the 

phone call made to dispatch.  The person calling was not told whether the vehicle was a 

car or a pick up.  The caller did not describe the driver.  The caller never indicated to law 

enforcement that the driver was slurring his words, having trouble grabbing his cup or 

that his eyes were blood shot. The caller did not identify the third party who allegedly 

observed the driver. All that was provided was a conclusory assumption, which was not 

based upon any personal observation. 

At the Suppression Hearing, the employees from Hardees admitted that they had 

held the Defendant’s vehicle at Hardees waiting for law enforcement to arrive.  Mr. Hill 

and Mr. Debough confirmed that the Police Department told them to hold the individual 

at Hardees.  Both individuals indicated that they did not make the decision to hold the 

driver, but that the decision was made by law enforcement, who instructed them to let 

him go once Deputy Kriese was in position.  The delay was described as a “significant” 

one. The employees at Hardees admitted that they intentionally slowed down the process 

to hold the driver so that law enforcement would arrive.  The employees at Hardees 

admitted that they were informed that law enforcement was prepared and waiting for the 

vehicle to leave. 

No one from law enforcement spoke with Mr. Debough in person on the night the 

stop took place. Even after the stop was completed by law enforcement, Mr. Hill 

remained anonymous.  Mr. Hill’s identity was disclosed for the first time on the date of 
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the Suppression Hearing.  Mr. Hill admitted that he was contacted by law enforcement 

for the first time only four days prior to the Suppression Hearing.   

Law enforcement did not come back to Hardees and identify either the caller or 

the person the caller was relying on.  At the inception of the vehicular stop, they did not 

know the name of the individual who saw or observed the driver. They simply relied on a 

conclusory anonymous tip. The arresting officer made no observations indicating that the 

driver was under the influence of alcohol. The officer acknowledged in his testimony that 

he arrived at the scene, parked in a parking lot, and then directed the employees from 

Hardees to release the vehicle. From the dispatch call, the officer knew that the 

employees at Hardees were holding the vehicle.  The officer did not observe any erratic 

driving.  The officer did not observe anything about the vehicle that would indicate that 

the driver was under the influence of alcohol.  The sole basis for the stop of the vehicle 

was whatever the dispatch told the officer over the radio.   

But when the dispatcher reported the information, the dispatcher had not spoken 

to anyone who actually observed anything.  At the point the vehicle was stopped, the 

officer did not have the name or contact information for the person who called in the 

report.  The person who made the call to dispatch had not actually observed the vehicle or 

the people in it. 

At the time of the stop, the officer did not know that the person who called in the 

report had not made any personal observations.  The information provided to the officer 

did not include whether the individual who observed the vehicle had seen alcohol or 

could smell alcohol, or any eyewitness details at all. The information provided to the 

officer did not indicate that there was even any eyewitness. The report made by the caller 
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was that there was a possible drunk driver, and gave no other details regarding the 

occupants of the vehicle. This is exactly the type of conclusory, uncorroborated 

anonymous tip that fails to provide objective reasonable suspicion. Either independent 

corroboration or further inquiry with the tipster is required before initiating a stop.  

The person who allegedly observed the Defendant did not call dispatch.  The 

person who called dispatch did not observe the Defendant or have personal knowledge.  

The call made to dispatch did not include details as to what was observed, and it did not 

identify the caller or the person that observed the Defendant.  Importantly, Dispatch did 

not relay all the information provided by the caller to the officer who conducted the stop, 

and the officer that conducted the stop did not observe anything that could serve as a 

basis for the stop.  The call made to dispatch was vague and the information relayed to 

the officer provided even less information. “We have found no law to support the 

proposition that information known to the dispatcher but not communicated to the 

investigating officer nevertheless should be imputed to the officer.” State v. Miller, 510 

N.W.2d 638, 643 (N.D. 1994). The minimal tipster information relayed from Dispatch to 

the officer did not provide reasonable suspicion. 

Where an anonymous tip gives only a layman’s conclusory hypothesis of possible 

criminal activity, as in this case, the officer is required to observe some corroborating 

suspicious behavior in addition to the tip. Alternatively, the officer can inquire into the 

unstated basis of the layman’s hypothesis prior to initiating a stop.  The tip in this case, is 

anonymous for the purposes of reasonable-suspicion analysis.  Here, looking at the 

quality of the tip and the quantity of the information provided it does not rise to the level 

of reasonable suspicion.   The quality of the tip determines the quantum of information, 
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from the tip and the officer’s corroboration, needed to raise a reasonable suspicion. An 

informant’s single, inferential hypothesis that there is “possibly” a drunk driver at the 

window does not approach the precision of the information required for an 

uncorroborated tip, which is why this exact circumstance is specifically referenced in the 

dicta in Navarette. 134 S.Ct. at 1691 (distinguishing itself from cases involving a mere 

“conclusory allegation of drunk or reckless driving”). The tip gave only some conclusory 

allegation of possible criminal activity. The tip required corroboration of suspicious 

conduct to meet the requirements of reasonable suspicion. No claim of any traffic 

violations, erratic driving, or anything that he thought was real unusual.  Observations of 

innocent facts do not meet the requirement that there be corroboration of suspicious 

conduct when a tip, short on reliability, is also short on specifics.  The combination of the 

anonymous tip and the lack of actual observations of facts are insufficient to raise a 

reasonable and articulable suspicion. 

It is critical that the stop be justified at its inception. The Circuit cited US v. 

Wheat, 278 F.3d 722 (8th Cir. 2001). “The tip must also contain a sufficient quantity of 

information to support an inference that the tipster has witnessed an actual traffic 

violation that compels an immediate stop.” Id. at 732. The quantity of information was 

totally lacking, just an indication of a possible drunk driver with a given license plate 

number at Hardees. It is undisputed that Mr. Debough witnessed nothing and his tip never 

indicated that he witnessed anything.  Mr. Hill did not participate in the phone tip to 

ensure that the narrative was being relayed accurately. There was no eyewitness who 

relayed any information to law enforcement in sufficient quantity. Rather than stop the 
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vehicle based on the conclusory allegation, the proper course would have been to inquire 

further into the tip to determine if it would compel an immediate stop. 

Also critical is that the lower court improperly considered information that was 

indisputably never communicated in the tipster’s tip. Indeed, the complete information 

that the court held supported reasonable suspicion was never actually communicated until 

the Suppression Hearing. The Circuit Court identified several “facts” in support of 

reasonable suspicion. See Memorandum Opinion, pp. 6-7. But these facts came to light at 

the suppression hearing, and were not communicated to law enforcement at or before the 

stop’s inception. They were not communicated to Deputy Kriese or to dispatch. If they 

had, the case would be easy. A stop must be justified at its inception, and the Circuit 

improperly looked to external facts that were simply not communicated to Deputy Kriese 

until much later. The lower court’s reasoning is fundamentally flawed because it allows 

after-acquired facts to justify any stop, no matter how unconstitutional, which eviscerates 

the rule that a stop must be justified at its inception. All Deputy Kriese knew was that 

there was a driver at Hardees, with a certain license plate, who was “possibly” under the 

influence. Nothing more. That is all the information that was communicated in the tip to 

the officer, and that is the limit of the analysis. Only the information that was objectively 

relayed to the officer at the inception of the stop can be considered. This was a minimal 

conclusory tip at the time that it was made. It did not provide reasonable suspicion. 

The standard should not be turned on its head. The Circuit suggested an unusual 

new rule that anonymous tips are per se reliable, unless there is a showing of “pretext or 

bad faith on behalf of the informants or the officer.” Memorandum Opinion at p. 7. 
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“[T]here certainly is no basis for treating anonymous informants as presumptively 

reliable.” Illinois v. Gates, 462 U.S. at 284 (J. Brennan, dissenting). 

It is arguably true that Brookings residents are by and large honest folks, but this 

new rule is directly averse to the unambiguous ruling of the United States Supreme 

Court. Under the Fourth Amendment, these tips are not to be trusted unless shown 

otherwise. “That is because ordinary citizens generally do not provide extensive 

recitations of the basis of their everyday observations, and an anonymous tipster's 

veracity is by hypothesis largely unknown, and unknowable.” Navarette, 134 S.Ct. at 

1688. 

The Circuit Court held that the tip was in fact not anonymous. First, the tip was 

principally found by the Magistrate to be anonymous. That fact was undisputed, not 

clearly erroneous, and found by the Magistrate who was in a position to evaluate the 

credibility of the witnesses. Whatever was relayed to Deputy Kriese, it was not the 

eyewitness’s identity. He remained anonymous until much later. That witness was 

anonymous to a reasonable officer in the Deputy’s position, triggering the analysis that 

the anonymous tip line of cases apply.  

Second, the Circuit held that Mr. Hill was not anonymous because it was 

theoretically possible for law enforcement to eventually learn his identity. By this 

rationale, there is no such thing as an anonymous tip, and the Navarette rule is irrelevant. 

The relevant point is that the tipster was anonymous at the inception of the stop, which 

undermined whether a statement that a driver is “possibly” impaired, by itself, gives 

reasonable suspicion. A contrary holding encourages law enforcement to not gather 

particularized information about identity prior to stopping citizens. 



22 

 

CONCLUSION 

Only on rare occasions may an anonymous hearsay tip of a “possible” impaired 

driver, standing alone, bear sufficient indicia of reliability to give rise to reasonable 

suspicion. This Court and the United States Supreme Court have repeatedly held that 

some corroboration by officer observation is necessary, or else the there is no reasonable 

suspicion.  

This is not a special case. This is a case where a law enforcement officer leaped at 

a tip without first corroborating it. Reasonable suspicion is required, but based on the 

doctrine outline above, is not present, and suppression should have been granted.   
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 IN THE SUPREME COURT  

STATE OF SOUTH DAKOTA 
________________ 

 
No. 27769 

________________ 
 

STATE OF SOUTH DAKOTA, 
 
  Plaintiff and Appellee, 
 
v. 
 
STEVEN ALEXANDER STANAGE, 
 
  Defendant and Appellant. 
 

________________ 
 

PRELIMINARY STATEMENT 

 
 In this brief, the State calls Defendant and Appellant, Steven 

Alexander Stanage, “Defendant.”  The State calls itself, Plaintiff and 

Appellee, “State.”   

 The settled record in this matter consists of the Odyssey 

E-Record, which the State calls “SR.”  There is one transcript in the 

record, the transcript of motions hearing, February 2, 2015, before the 

Honorable Carmen A. Means, at the time of the hearing a magistrate 

judge.  The State calls this transcript “MH,” and it consists of SR pages 

21-63.  The State will add page designations to all record references.   

JURISDICTIONAL STATEMENT 

 Defendant appeals from his conviction for first offense driving 

under the influence.  The Judgment of Conviction is dated August 17, 

2015, but was attested and filed August 27, 2015.  SR 159.  Defendant  



 2 

filed his Notice of Appeal to circuit court on August 28, 2015.  SR 161.  

The circuit court affirmed the magistrate court’s decision in an Order 

dated February 3, 2016, filed and attested February 8, 2016.  SR 172.  

Defendant filed his Notice of Appeal to this Court on February 18, 

2016.  SR 175.  Jurisdiction arises under SDCL §§ 23A-32-2 and 

23A-32-15.   

STATEMENT OF LEGAL ISSUE AND AUTHORITIES 

DID THE LAW ENFORCEMENT OFFICER WHO 
ARRESTED DEFENDANT FOR DRIVING UNDER THE 

INFLUENCE HAVE REASONABLE SUSPICION THAT 
CRIMINAL ACTIVITY WAS AFOOT, THEREBY 
JUSTIFYING THE INITIAL TRAFFIC STOP? 

 
The trial court held there was reasonable suspicion for 

this traffic stop. 
 
Navarette v. California, ___ U.S. ___, 134 S.Ct. 1683, 188 

L.Ed.2d 680 (2014) 
 

State v. Olson, 2016 S.D. 25, ___ N.W.2d ____ 
 
State v. Satter, 2009 S.D. 35, 766 N.W.2d 153 

 
State v. Scholl, 2004 S.D. 85, 684 N.W.2d 83 

 

STATEMENT OF THE CASE AND FACTS 

 This is a criminal case in which the State accused Defendant of 

driving under the influence, first offense.  The case proceeded initially 

before then Magistrate Judge Carmen A. Means, Third Judicial Circuit 

Court, Brookings County, South Dakota.  The appeal to circuit court 

proceeded before the Honorable Gregory J. Stoltenburg, Circuit Court 

Judge, Third Judicial Circuit, Brookings County, South Dakota.  
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Judge Means found Defendant guilty of first offense driving while 

under the influence by Judgment of Conviction dated August 17, 

2015, attested and filed August 27, 2015.  SR 159.  After an appeal to 

circuit court, Judge Stoltenburg affirmed the conviction in an Order 

dated February 3, 2016, attested and filed February 8, 2016.  SR 172.   

 The State charged Defendant with driving under the influence, 

occurring October 26, 2014.  SR 3-4.  The State filed an Information 

December 1, 2014.  SR 8.  Defendant moved to suppress on 

January 9, 2015, and he alleged that there was no reasonable 

suspicion for the stop.  SR 14.  Magistrate court held its motion 

hearing to consider this suppression motion on February 2, 2015.  

SR 21.   

 The court permitted both sides to file additional authorities for 

the court’s consideration (SR 65-102), and both sides submitted 

proposed Findings of Fact and Conclusions of Law.  SR 103-13; 120-

31.  The magistrate court filed its Memorandum Decision.  SR 114.  

Thereafter, the magistrate court entered Findings of Fact and 

Conclusions of Law on June 15, 2015.  SR 132.  Likewise, the court 

entered Judgment of Conviction on August 17, 2015, after Defendant 

waived his right to a jury trial.  SR 157.   

 Defendant then appealed to the circuit court on August 28, 2015 

(SR 161), and the circuit court entered its Memorandum Decision 

affirming on February 4, 2016, followed by an Order affirming the 
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magistrate’s decision.  SR 172.  The court entered this Order 

February 8, 2016, and Defendant filed his Notice of Appeal to this 

Court on February 18, 2016.  SR 175.  This Court has appellate 

jurisdiction over the case under SDCL 23A-32-2 and SDCL 23A-32-15.   

ARGUMENT 

THE ARRESTING OFFICER HAD REASONABLE 

SUSPICION TO STOP DEFENDANT’S CAR FOR 
INVESTIGATION OF POSSIBLE CRIMINAL ACTIVITY. 

 
A. Introduction. 

Defendant challenges the trial court’s ruling that there was 

reasonable suspicion justifying the traffic stop that led to his arrest for 

driving under the influence, first offense.  See Defendant’s Brief (DB) 

generally.  The State responds that there was reasonable suspicion to 

stop Defendant’s car because of a tip from an identified, non-

anonymous citizen.  The tip was concise and reported a threat to 

public safety to which the law enforcement officer appropriately 

responded.   

B. Standard of Review. 

This Court reviews de novo a Motion to Suppress based on 

alleged violation of a constitutionally protected right.  State v. Olson, 

2016 S.D. 25, ¶ 4, ___ N.W.2d ____ (citing State v. Rademaker, 2012 

S.D. 28, ¶ 7, 813 N.W.2d 174, 176).  The Court, however, reviews the 

trial court’s factual findings under the clearly erroneous standard.  

Once the facts have been determined, the application of a legal 
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standard to those facts is a question of law that the Court reviews 

de novo.  The Court is not restricted by the trial court’s legal rationale.  

Olson, 2016 S.D. 25, at ¶ 4 (citing Rademaker, 2012 S.D. 28, at ¶ 7, 

813 N.W.2d at 176; State v. Wright, 2010 S.D. 91, ¶ 8, 791 N.W.2d 

791, 794).  Olson was a case dealing with reasonable suspicion to stop.  

In State v. Satter, 2009 S.D. 35, ¶ 4, 766 N.W.2d 153, 154, the Court 

stated that the ultimate determination of the existence of a reasonable 

suspicion to stop a vehicle is a question of law reviewed de novo (citing 

State v. Olhausen, 1998 S.D. 120, ¶ 7, 587 N.W.2d 715, 717-18, also 

citing State v. Faulks, 2001 S.D. 115, ¶ 8, 633 N.W.2d 613, 617). 

C. Vehicle Stops and the Reasonable Suspicion Standard. 

United States Supreme Court precedent goes back to Terry v. 

Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).  Applicable 

cases hold that law enforcement officers may conduct an investigatory 

stop if they have a reasonable suspicion, based upon specific and 

articulable facts taken together with rational inferences from the facts, 

sufficient to reasonably warrant an intrusion.  Id. at 20-21, 88 S.Ct. at 

1879-80.  While Terry involved stopping an individual walking down 

the street, the standard requiring a reasonable suspicion based upon 

specific and articulable facts applies as well to traffic stops of a 

vehicle.  See, e.g., Navarette v. California, ___ U.S. ___, 134 S.Ct. 1683, 

1687, 188 L.Ed.2d 680 (2014); United States v. Arvizu, 534 U.S. 266, 

273-74, 122 S.Ct. 744, 751, 151 L.Ed.2d 740 (2002).   
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The issue has been a familiar one in this Court as well.  In 

Olson, 2016 S.D. 25, at ¶ 5, ____ N.W.2d at ____, the Court stated that 

an investigatory traffic stop must be based on objectively reasonable 

and articulable suspicion that criminal activity has occurred or is 

occurring.  State v. Herren, 2010 S.D. 101, ¶ 7, 792 N.W.2d 551, 554; 

State v. Bergee, 2008 S.D. 67, ¶ 10, 753 N.W.2d 911, 914.  In making 

this determination, the Court is required to look at the totality of the 

circumstances in each case.  Olson, 2016 S.D. 25 (citing Arvizu, 534 

U.S. at 273, 122 S.Ct. at 750).   

The present case involves a vehicle stop based on an informant’s 

tip.  See, e.g., State v. Mohr, 2013 S.D. 94, ¶¶ 20-21, 841 N.W.2d 440, 

446-47; State v. Burkett, 2014 S.D. 38, ¶ 45, 849 N.W.2d 624, 635-36; 

Herren, 2010 S.D. 101, at ¶¶ 19-20; 792 N.W.2d at 556-57; Satter, 

2009 S.D. 35, at ¶¶ 8-9, 766 N.W.2d at 155; State v. Scholl, 2004 S.D. 

85, ¶ 7, 684 N.W.2d 83, 85-86 (collects cases and points to at least 

four cases where the Court has found reasonable suspicion based 

solely on an informant’s tip).  In all these cases, the standard for 

reasonable suspicion to stop a vehicle is whether there is reasonable 

suspicion that criminal activity may be afoot.  Burkett, 2014 S.D. 38, 

at ¶ 45, 849 N.W.2d at 635-36 (quoting Wright, 2010 S.D. 91, at ¶ 10, 

791 N.W.2d at 794).  This reasonable suspicion, in turn, must be 

based upon specific and articulable facts which taken together with 

rational inferences from those facts, reasonably warrant the intrusion.  
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Burkett, 2014 S.D. 38, ¶ 45, 849 N.W.2d at 635-36 (citing Herren, 

2010 S.D. 101, at ¶ 8, 792 N.W.2d at 554).  The stop must not be the 

product of mere whim, caprice, or idle curiosity.  Herren, 2010 S.D. 

101, at ¶ 8, 792 N.W.2d at 554.  All these elements must be evaluated 

according to the totality of the circumstances.  Burkett, 2014 S.D. 38, 

at ¶ 45, 849 N.W.2d at 635-36 (citing Rademaker, 2012 S.D. 28, at 

¶ 12, 813 N.W.2d at 177).   

All of these standards apply when the Court is evaluating an 

informant or citizen’s tip that criminal activity may be afoot.  

Navarette, 134 S.Ct. at 1688, stated “under appropriate 

circumstances, an anonymous tip can demonstrate ‘sufficient indicia 

of reliability to provide reasonable suspicion to make [an] investigatory 

stop.’” (Quoting Alabama v. White, 496 U.S. 325, 327, 110 S.Ct. 2412, 

2414, 110 L.Ed.2d 301 (1990)).  A completely anonymous tip must 

either be corroborated by surrounding circumstances or there must be 

other reasons supporting suspicion that a crime has been committed 

or is about to be committed.  Scholl, 2004 S.D. 85, ¶ 7, 684 N.W.2d at 

85-86; Florida v. J.L., 529 U.S. 266, 271, 120 S.Ct. 1375, 146 L.Ed.2d 

254 (2000).  Under White, 496 U.S. at 330, 110 S.Ct. at 2416, 

information provided by an anonymous tip may be sufficiently reliable 

to justify an investigative stop, but under J.L., there must be more 

than a bare report of an unknown, unaccountable informant who 

neither explained how he knew of the information he was giving, nor 
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supplied any basis for believing that he had inside information about 

J.L.   

Courts have differed on the amount of corroboration that may be 

necessary for a tip to be sufficient for reasonable suspicion.  This 

Court collected cases and gave some explanation of the amount of 

corroboration, or the indicia of reliability necessary for an anonymous 

tip to furnish reasonable suspicion in Scholl, 2004 S.D. 85, at ¶ 7, 684 

N.W.2d at 85-86.  It is apparent from Scholl that even a stop based 

solely on an informant’s tip is permissible under the right 

circumstances.  State v. Kissner, 390 N.W.2d 58 (S.D. 1986); State v. 

Czmowski, 393 N.W.2d 72 (S.D. 1986); State v. Lownes, 499 N.W.2d 

896 (S.D. 1993); Graf v. State, 508 N.W.2d 1 (S.D. 1993).  Further, it is 

apparent from Lownes that corroboration may consist of entirely 

innocent conduct corresponding to the tip, and does not require that 

the tip be corroborated by other evidence of criminality.  This holding 

contrasts with that of the North Dakota Supreme Court in State v. 

Miller, 510 N.W.2d 638, 644-45 (N.D. 1994), which stated that 

observation of innocent facts did not provide sufficient corroboration.  

Apparently, the North Dakota court requires more for corroborating a 

tip than does this Court or the United States Supreme Court.  In any 
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event, the issue is whether the tip is sufficiently reliable or whether it 

is corroborated by other facts and circumstances.1   

One important factor in determining the reliability of a tip is 

whether or not it is anonymous.  Defendant contends (DB 21) that this 

tip was anonymous because the law enforcement officer was not aware 

of the tipster’s identifying information at the time that the tip was 

given.  This is not, however, the criterion that this and other courts 

have used to determine anonymity of a tip.  In Mohr, 2013 S.D. 94, at 

¶ 20, 841 N.W.2d at 446, this Court stated that the reliability of an 

informant’s tip is greater when the informant is known or identifiable, 

rather than anonymous, in part because the informant can be held 

accountable if the allegations turn out to be fabricated.  An informant 

is not anonymous where he or she is known or identifiable, as the 

informant can then be held responsible for false reporting.  This is 

precisely what the trial court found in its Memorandum Decision 

(SR 170, final paragraph).  The fact that an informant identified herself 

(Mohr), or reported face-to-face (Satter, 2009 S.D. 35, at ¶¶ 8-9, 766 

N.W.2d at 155-56), makes the tip more reliable.  Justice Kennedy, in 

his concurrence in J.L., 529 U.S. at 276, 120 S.Ct. at 1381, said that 

it adds reliability if an informant “place[es] his anonymity at risk.”  

Further, the Eighth Circuit held in United States v. Sanchez, 519 F.3d 

                     

1 The State notes that the Miller opinion is supported by only two 
Justices.  There were two concurrences in result and one dissent.  

Miller, 510 N.W.2d at 645. 
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1208, 1214 (10th Cir. 2008) that a person or known tipster is not in 

the same class as one who is truly anonymous.  Since both the person 

who observed Defendant’s drunkenness (Hardee’s employee Adam Hill) 

and the shift supervisor who called the Brookings Police Department 

(James Debough) were identified, and actually testified, the tip ought 

not to be considered anonymous.   

D. The Law Enforcement Officer Had Reasonable Suspicion That 
Defendant Was Driving Under the Influence. 
 
At the outset, it is plain, and the State concedes, that the traffic 

stop was based on the information contained in the tip from James 

Debough and Adam Hill, and not on any independent observations of 

the law enforcement officer.  MH 28-29, SR 48-49.  The analysis, 

therefore, must be of the tip itself, not of observations by the law 

enforcement officer.   

This tip may not be viewed as anonymous.  As this Court made 

plain in Satter, 2009 S.D. 35, at ¶ 9, 766 N.W.2d at 155-56, where a 

tipster is either known or knowable, it weighs in favor of the reliability 

of the tip.  In Mohr, the Court stated that the reliability of an informant 

is greater when the informant is either known or identifiable, rather 

than anonymous.  2013 S.D. 94, at ¶ 20, 841 N.W.2d at 446.  Plainly, 

both Hill and Debough were identifiable, as they testified at the motion 

hearing.  One of the primary reasons an anonymous tip is not as 

reliable is that it is unknowable whether the tipster has an ulterior 

motive, and the tipster cannot be held accountable for making a false 
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report.  Neither of these rationales applies in this case.  Since both of 

the informants are known, and were in fact available for and were 

cross-examined by defense counsel, the tip is more reliable for this 

reason alone.2   

The trial court found other reasons to credit the tip and to 

support reasonable suspicion for the stop, all in accordance with this 

Court’s cases and the cases from other courts.  The trial court 

appropriately reviewed the totality of the circumstances and applied 

the law.  As this Court found in Lownes, 499 N.W.2d at 900, certain 

innocent details are sufficient to corroborate a tip (contra Miller, 510 

N.W.2d at 644-45).  This view of the law is also supported in United 

States v. Wheat, 278 F.3d 722, 735 (8th Cir. 2001), a case this Court 

cited approvingly in Scholl, 2004 S.D. 85, at ¶ 9, 684 N.W.2d at 86 as 

well as in Satter, 2009 S.D. 35, at ¶ 7, 766 N.W.2d at 155.  Thus, 

under South Dakota law, unlike in the Miller decision, corroboration of 

innocent details can be sufficient to allow a tip to support reasonable 

suspicion.  And this Court has found that a citizen tip, or even an 

anonymous tip may be sufficient in and of itself to support reasonable 

suspicion.  Satter 2009 S.D. 35, at ¶ 6-7, 766 N.W.2d at 155;      

                     

2 Defendant argues at DB 21 that the magistrate court found that the 

tip was anonymous, and this finding should be credited.  The facts are 
not, however, in dispute.  The application of the law, as contrasted to 
determining the historical facts, is reviewed de novo without 

presumption in favor of a trial court finding.  Olson, 2016 S.D. 25, ¶ 4 
(“once the facts have been determined, however, the application of a 

legal standard to those facts is a question of law reviewed de novo.”) 
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Scholl, 2004 S.D. 85, at ¶ 7, 684 N.W.2d at 85-86, further citing 

Kissner, 390 N.W.2d 58; Czmowski, 393 N.W.2d 72 and Lownes, 499 

N.W.2d 896.  The tip in this matter was reliable because an identified 

citizen informant indicated there was a possible drunk driver, who was 

located at the drive-thru window at Hardee’s in Brookings, South 

Dakota, at approximately 1:50 a.m.  The Hardee’s employee, Adam 

Hill, had the opportunity to observe Defendant in close proximity 

through the drive-up window; the shift supervisor, James Debough, 

described the car involved, and said it was at the drive-up window, 

and the shift supervisor was able to give the license plate number as 

7CG082.   

The tip was thereafter corroborated by the law enforcement 

officer, in that he was able to view the vehicle as it was leaving; he was 

less than a block from the restaurant as the vehicle drove away; and 

he was able to verify the license plate number, so there was no danger 

of misidentifying the vehicle.  Satter, 2000 S.D. 35, ¶ 13, 766 N.W.2d 

at 156-57.  The law enforcement officer could readily determine that 

this was the vehicle to which the tip applied.3 

                     

3 Defendant argues that the law enforcement officer did not have 
information showing that Defendant was intoxicated before he made 
the stop.  (Dispatch Tape, Exhibit A, demonstrates that the dispatcher 

did not pass along information about Defendant’s condition other than 
that he appeared to be intoxicated.)  While this may show that the law 
enforcement officer had less detail before he made the stop, the 

information is still relevant to show the credibility of the tipster and 
that he was not making a false report.  It also shows that the tipster’s 

observations of intoxication are well supported.   
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In fact there was a tip.  It indicated a drunk driver.  It 

sufficiently identified the vehicle being driven so that there was no 

chance of misidentification.  Id.  The employee, Hill, was later able to 

corroborate the tip by giving detailed information.  The tip was not 

only reliable, but sufficiently corroborated by both innocent and guilty 

details.  It showed likely criminality, that is, driving under the 

influence.   

This Court has applied a balancing test in Scholl, 2004 S.D. 85, 

at ¶ 10, 684 N.W.2d at 87.  The Court has balanced the tipster’s 

reliability (given the basis of knowledge) and found that an anonymous 

tip conveying a contemporaneous observation of criminal activity 

whose innocent details are corroborated can be credible.  Citing 

Wheat, 278 F.3d at 734-35.  The risk that an anonymous tip may be 

fiction intended to cause trouble for another motorist is slight (and in 

this case is almost non-existent because the tipster is identified).  As 

compared to this risk, the risk of not allowing the police to 

immediately conduct investigatory stops of potentially impaired drivers 

is great.  Possibly drunk drivers pose an imminent threat to public 

safety and failure to stop them immediately risks sudden and 

potentially devastating accidents.  Scholl, 2004 S.D. 85, at ¶ 10, 684 

N.W.2d at 87.  In Scholl there was no observation of bad driving, 

(Scholl, 2004 S.D. 85, at ¶ 13, 684 N.W.2d at 87) only an observation 

that a suspect was stumbling “pretty badly” in leaving a bar.  The 
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Court stated that other courts have found a reasonable suspicion 

based on observations of non-driving behavior by a suspect.  Id.  The 

Court cited a number of examples where observation of otherwise 

innocent conduct, as opposed to bad driving, was sufficient.  Here, 

there was observation of bloodshot eyes, slurred speech, and inability 

to grasp and hold drinks at a drive-up window, which is similar to the 

cases cited in Scholl.   

In this instance, the tip was not anonymous, and the tipster 

gave sufficient information to corroborate observations.  While the law 

enforcement officer did not possess all the details of the tipster’s 

observations, the vehicle was appropriately identified, and a traffic 

stop occurred immediately after the tipster’s observations.  The tipster 

later corroborated the reasons for his conclusion at the time of the 

evidentiary hearing.  This stop was made with sufficient reasonable 

suspicion. 

CONCLUSION 

The State requests that Defendant’s conviction be affirmed. 

             Respectfully submitted, 

MARTY J. JACKLEY 
ATTORNEY GENERAL 
 
 
/s/  Craig M. Eichstadt            
Craig M. Eichstadt 
Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, SD  57501-8501 
Telephone:  (605) 773-3215 
E-mail:  atgservice@state.sd.us  

mailto:atgservice@state.sd.us
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IN THE SUPREME COURT  

OF THE  

STATE OF SOUTH DAKOTA 

 

STATE OF SOUTH DAKOTA,  ) APPEAL NO. 27769 

                            ) 

Plaintiff/Appellee,    )   APPELLANT’S  

)             

vs.      )     REPLY BRIEF 

) 

STEVEN STANAGE,         )     

) 

Defendant/Appellant.    ) 

 

PRELIMINARY STATEMENT 

References to the Settled Record, consisting of Brookings County Criminal File 

14-586, will be designated by (SR) followed by the appropriate page number. Exhibits 

from any of the hearings will be designated by Exhibit number. References to the 

Motions Hearing Transcript shall be designated by (HT) followed by the appropriate page 

number or exhibit. References to the Appellee’s brief are designated AB followed by the 

appropriate page number 

JURISDICTIONAL STATEMENT 

Jurisdiction has been shown and is not in controversy. This Court derives its 

jurisdiction pursuant to Chapter 23A-32 of the South Dakota Codified Law. 

REQUEST FOR ORAL ARGUMENT 

Appellant respectfully renews his requests the privilege of oral argument. 
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LEGAL ISSUES 

1. THE COURT ERRED IN CONCLUDING THAT THE STOP AND SEIZURE 

OF THE DEFENDANT PURSUANT TO AN ANONYMOUS TELEPHONE 

TIP DID NOT VIOLATE HIS CONSTITUTIONAL RIGHT AGAINST 

UNREASONABLE SEARCHES AND SEIZURES UNDER THE STATE AND 

FEDERAL CONSTITUTION.  

 

The Magistrate denied the Defendant’s motion to suppress and the Circuit 

affirmed, improperly concluding that the stop was justified based on reasonable suspicion 

under the totality of the circumstances.   

Most Relevant Authority: 

Navarette v. California, 134 S. Ct. 1683, 188 L. Ed. 2d 680 (2014) 

State v. Walter, 2015 S.D. 37, 864 N.W.2d 779 

State v. Miller, 510 N.W.2d 638 (N.D. 1994) 

STATEMENT OF THE CASE AND STATEMENT OF THE FACTS 

The facts are briefly summarized as follows: On October 26, 2014, Mr. Hill, a 

Hardees employee saw a patron at the drive-through and “assum[ed]” that he was under 

the influence. HT 6, 7. Mr. Hill did not call the police himself. Instead, he told Mr. 

Debough, who tipped off the police. HT 7. Mr. Debough did not identify himself or Mr. 

Hill on the call. Mr. Hill did not participate in the phone tip. 

Dispatch advised of a possible intoxicated driver with license plate 7CG-082. HT 

23. Dispatch advised that Hardees was holding the vehicle. HT 30-31. “I[, Deputy 

Kriese,] had a call being told that there as a possible drunk driver at the Hardee’s 

window.” HT 34. Deputy Kriese stopped the vehicle. The State concedes that the stop 

was based solely on the information in the tip, and not on any independent observations 

of Deputy Kriese. AB 10. 
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The Brookings County State’s Attorney’s office discovered Mr. Hill’s and Mr. 

Debough’s identity a few days before the suppression hearing, and after the motion to 

suppress was served. The motion was denied and appealed to this Court after a stipulated 

trial. 

STANDARD OF REVIEW 

As referenced in the briefs, it is a well-settled principle that the denial of a Motion 

to Suppress for a violation of a constitutionally protected right raises a question of law 

which requires a de novo review. Findings of fact are reviewed under the clearly 

erroneous standard; although the application of a legal standard to those same facts will 

likewise be reviewed de novo. The Court’s standard of review here is not disputed, and is 

adequately recited in both party’s prior briefs. See AB 4–5. 

ARGUMENT 

This case involves an uncorroborated, anonymous, telephone tip with a 

conclusory allegation of assumed drunk driving. The state concedes that the traffic stop in 

this case was based only on the information contained in a telephone tip. AB 10. The 

state further concedes that there were not any independent observations of the law 

enforcement officer to support the stop. AB 10.  

The sole issue is whether this tip, standing alone, bore sufficient indicia of 

reliability to support reasonable suspicion. See e.g., Graf v. State, 508 N.W. 1 (1993)  

(“[T]he only facts supplied were a license number, general location of the vehicle, and a 

statement that the driver might ‘possibly’ be drunk. . . . The requirement of specific and 

articulable facts was simply not met.”).  
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It is important to remember that the tipster and the witness in this case are not the 

same person. The State’s argument is that the tip was sufficiently reliable because (1) the 

information was not a “truly” anonymous source since both men showed up at the 

hearing, AB 10–11, (2) the tipster accurately supplied the license number and location of 

the driver to dispatch, and (3) after the stop, the witness gave additional information that 

would support the stop. AB 13. It is undisputed that the identity of neither Hardees 

employees, nor the content of the tip were relayed to the officer prior to the inception of 

the stop. An officer’s action must be “justified at its inception.” Terry v. Ohio, 392 U.S. 

1, 20 (1968). The only information relayed was that there was a possible drunk driver at 

Hardees. 

The caselaw is well developed. Certain unique anonymous tips, standing all alone, 

are good enough to support reasonable suspicion. They bear sufficient indicia of 

reliability. But most do not. “[A]n anonymous tip alone seldom demonstrates the 

informant's basis of knowledge or veracity.” Alabama v. White, 496 U.S. 325, 329 (1990) 

(emphasis added). The recent US Supreme Court case of Navarette v. California, 134 S. 

Ct. 1683, 1688, 188 L. Ed. 2d 680 (2014), identified one such self-sufficient tip. “[U]nder 

appropriate circumstances, an anonymous tip can demonstrate “sufficient indicia of 

reliability to provide reasonable suspicion to make [an] investigatory stop.” Id., at 327, 

110 S.Ct. 2412. The Court in Navarette held that (emphasis added): 

By reporting that she had been run off the road by a specific 

vehicle—a silver Ford F–150 pickup, license plate 8D94925—the caller 

necessarily claimed eyewitness knowledge of the alleged dangerous 

driving. That basis of knowledge lends significant support to the tip's 

reliability. (citation omitted).  
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Here, the tip alone is not self-sufficient. The caller did not actually have any 

eyewitness knowledge to relay to law enforcement; he heard everything secondhand. Hill 

was the eyewitness, but Debough was the one who called the police. Hill did not make 

the call; he hid his identity behind his manager. No eyewitness called law enforcement or 

relayed their version of the facts prior to the stop. Id. at 1689. Here, the facts are more 

similar to Florida v. J.L., 529 U.S. 266 (2000), “where the tip provided no basis for 

concluding that the tipster had actually seen the gun.” Navarette, 134 S.Ct. at 1689. 

(citing J.L., 529 U.S. at 271). Debough did not witness anything at all, other than Hill’s 

speaking. The substance of the Navarette tip necessarily implied that the informant 

watched the other car being driven dangerously because she, the caller, had been run of 

the road, which increased the reliability. Not so here; the tip did not indicate that 

Debough had any personal interaction with the driver, or certainly that the driver had 

done anything dangerous to Debough. 

In addition, the Navarette court contrasted its case and cautioned its readers not to 

apply its reasoning willy-nilly to find all manner of tips to be self-sufficient: “The 911 

caller in this case reported . . . more than a conclusory allegation of drunk or reckless 

driving. Instead, she alleged a specific and dangerous result of the driver's conduct . . . .” 

Id. at 1691. This Court has also previously gone out of its way to emphasize the caution 

law enforcement should be exercised before acting on information provided by an 

anonymous telephone tip. “’Thus, if a tip has a relatively low degree of reliability, 

more information will be required to establish the requisite quantum of suspicion 

than would be required if the tip were more reliable.’” Graf, 508 N.W. at 2 (quoting 

White, 496 U.S. at 330) (emphasis added by South Dakota Supreme Court). 
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This case presents a tip containing nothing more than a conclusory allegation of 

drunk driving. The caller did not report any factual result of drunk driving, like being all 

over the road or crashing. No such result was observed by the witness either. In 

Navarette, the result of dangerous driving was experienced firsthand by the 

tipster/witness, who was run off the road. The Circuit Court below disregarded the 

Supreme Court’s words of caution in Navarette. Even the State points out that, under 

J.L., 529 U.S. at 271, a tip must have more than a bare report of an unknown, 

unaccountable informant who neither explains how he knows the information, nor 

supplies any basis for that information. AB 7–8. 

The State argues that the stop based on the conclusory tip is permissible because it 

was actually from an “identified, nonanonymous citizen.” AB 4. As basis for that 

assertion, the state points out that the man on the phone eventually was identified by the 

prosecutor and came forward and testified at the hearing. AB 10. A stop must be 

supported at its inception, and the fact that the name and identity of the caller was learned 

much later does not dispel the fact that the tipster was anonymous to the stopping officer 

at the time of Fourth Amendment implication. It further does nothing to dispel the fact 

that the caller effectively concealed the identity of the real witness Hill. The State’s 

reasoning would also lead to unreasonable contingencies. Assume a tip is clearly 

unreliable. It does not magically become reliable if the tipster comes forward later, after 

the Amendment is implicated and the right interfered with. The witness here was 

anonymous at the critical inception of the stop.  

First, the tip was found by the Magistrate to be anonymous because the deputy 

knew nothing about the conclusory tipster. That fact was undisputed, not clearly 
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erroneous, and found by the Magistrate who was in a position to evaluate the credibility 

of the witnesses. Whatever was relayed to Deputy Kriese, it was not the eyewitness’s 

identity. The witness and the tipster remained anonymous until challenged. That witness 

was anonymous to a reasonable officer in the Deputy’s position. 

The State first inquires into the “true” anonymous-ness of the tip. AB 9–10. An 

anonymous caller who cannot be identified is less reliable than one who can, and this is 

borne out in the bare majority of Navarette. But Justice Scalia clarifies the anonymous 

test that is relevant to this inquiry: 

“[E]liminating accountability . . . is ordinarily the very purpose of 

anonymity.” McIntyre v. Ohio Elections Comm'n, 514 U.S. 334, 385, 115 

S.Ct. 1511, 131 L.Ed.2d 426 (1995) (Scalia, J., dissenting). The unnamed 

tipster “can lie with impunity,” J. L., supra, at 275, 120 S.Ct. 1375 

(Kennedy, J., concurring). . . . When does a victim complain to the police 

about an arguably criminal act . . . without giving his identity, so that he 

can accuse and testify when the culprit is caught? 

[. . .] 

But assuming the Court is right about the ease of identifying [a 

caller], it proves absolutely nothing in the present case unless the 

anonymous caller was aware of that fact. “It is the tipster's belief in 

anonymity, not its reality, that will control his behavior.” Id., at 10 

(emphasis added). There is no reason to believe that your average 

anonymous 911 tipster is aware that 911 callers are readily identifiable. 

Navarette, 1692–93, 1694 (Scalia, J., dissenting) (emphasis in original). 

There is no indication that Mr. Hill was aware that he forfeited his anonymity 

when he told his supervisor about the patron at the drive-through, which would increase 

his reliability. Quite the opposite. He did not call law enforcement himself, he simply told 

his supervisor. He did not tell his supervisor to call the police. Mr. Hill deferred and 

disowned all accountability for the truth of his statements. Mr. Hill did not take on the 

accountability of complaining about an arguably criminal act, accusing, and testifying; 



8 

 

there is impunity for him to lie to his supervisor about the condition of a drive through 

patron. Debough pointed out that he and his employees maintained a relationship of trust. 

HT 15. When Mr. Hill told his manager, rather than calling the police himself, the 

reliability of the tip is not increased, it is actually decreased. The relevant point is that a 

tipster may not be relied upon if he took steps to protect his identity, or would reasonably 

believe himself to be anonymous, at the inception of the stop. 

The issue of the “true” anonymous-ness of the caller is also red herring because 

regardless of whether the tipster was temporarily anonymous or permanently 

confidential, some meaningful or minimal corroboration or indicia of reliability are still 

necessary, see State v. Satter, 2009 S.D. 35, ¶ 12, 766 N.W.2d 153, 156, just as 

corroboration is necessary for a tipster whose identity is known to be that of an unreliable 

person. It is undisputed that the officer did not know the identity of the tipster prior to his 

decision to initiate the stop. It is similarly undisputed that the officer made no effort to 

corroborate anything other than the license plate number. Neither the facts, nor the basis 

for the facts, were relayed to the stopping officer. The officer made no efforts to learn the 

name or identity of the tipster prior to relying on it. It is also undisputed that the officer 

made absolutely no attempt to corroborate the tip with other facts or circumstances, such 

as observing the vehicle drive down an empty street.  It is also undisputed that the 

magistrate found the tipster’s identity to be unknown to the officer at the time of the stop 

from a factual perspective. AB 11 n. 2. Yet the officer treated the conclusory tip as per se 

reliable, and the state asks this Court to do the same. 

The state concedes that law enforcement may rely on anonymous tips alone to 

perform a stop only when the circumstances are just right. AB 8 (citing Scholl, 2004 S.D. 
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85, ¶7, 684 N.W.2d 83, 85–86). See also State v. Kissner, 390 N.W.2d 58 (S.D. 1986) 

(involving a tipster who described how the vehicle was being driven); Navarette (“she 

alleged a specific and dangerous result of the driver's conduct”). The State cites State v. 

Lownes, 499 N.W.2d 896 (S.D. 1993), which contains a much more extensive tip, 

including personal knowledge of the driver’s name. But see, Graf, 508 N.W.2d at 3 (“the 

facts of this case are in sharp contrast to . . . Lownes cases where anonymous telephone 

callers described specific facts concerning driving conduct and gave detailed 

information”). Finally, the state concedes Graf, where “an anonymous citizen reported a 

possible drunk driver in a large brown car with license ‘1E3312’ travelling west on 10th 

Street.”  

The point of these collected citations is that the tip needs to relay a not 

insignificant amount of facts before it can be relied on without additional police 

corroboration. The State posits that these cases mean that it is enough for Deputy Kriese 

to sufficiently corroborate the tip because he saw the “innocent” detail of a vehicle with a 

given license plate at Hardees. But the State misses the point of these cases. Innocent 

details may only be sufficient corroboration if there are enough of them. The details in 

Lownes were numerous, which is what distinguishes it factually from Graf and this case.  

This Court has already ruled that an officer’s observation of limited corroborating 

facts, i.e. that there is a car driving with the tipped license plate number in a certain place, 

is insufficient corroboration. Graf. Kissner’s tipster actually observed dangerous 

driving—rather than just a conclusory possibility. The tipster in Lownes produced a 

wealth of particulars, not just a conclusory allegation. See also, Satter, 2009 S.D. 35, 766 

N.W.2d 153 (describing detailed face-to-face interaction between tipster and officer); 
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Scholl, 2004 S.D. 85, 684 N.W.2d 83 (describing how tipster followed vehicle and 

continued to update dispatch on the location of the vehicle). 

State v. Burkett, 2014 S.D. 38, 849 N.W.2d 624, also cited by the State, AB 6, is 

inapposite because there the officer observed independent details regarding the driving 

prior to initiating the stop, while here it is undisputed that there were no additional 

observations, only a tip. AB 10. See also State v. Mohr, 2013 S.D. 94 ¶ 22, 841 N.W.2d 

440, 447 (“viewed in isolation, [the call] might lack the factual basis for police to have a 

reasonable suspicion of criminal activity.”); State v. Herren, 2010 S.D. 101, ¶ 19, 792 

N.W.2d 551, 556 (“Alone, the tip did not provide the officer with reasonable suspicion to 

stop the vehicle.”). Unlike here, the officer in Mohr, Burkett, and Herren made 

independent observations that supported the stop. Here, it is undisputed that the stop was 

not based on any officer observations. AB 10.  

This case is unlike Scholl. There: 

The tipster provided the basis of his information and suspicion, i.e., 

personal observation of the driver stumbling badly from a bar and having 

trouble getting into his vehicle. The tipster provided a complete 

description of the vehicle make and model, gave the color of the vehicle 

and its unique Nebraska license number. The tipster identified the location 

of the vehicle and the direction in which it was moving. The tipster kept in 

constant contact with dispatch and continually updated it on the location 

of the vehicle. Finally, within minutes of the first dispatch, the officer here 

proceeded to the location identified by the tipster and verified the 

informant information before bringing the subject vehicle to a stop. While 

the tipster did not describe specific driving conduct as a basis for the stop, 

as we have previously discussed, he did describe non-driving conduct that 

yielded a reasonable suspicion that the driver was driving while under the 

influence of alcohol. Scholl, at ¶ 17. 

But in Graf: 

The tip provided the make, model, and license plate number of the 

defendant's vehicle, as well as a statement “that the driver was ‘possibly’ 

intoxicated.” Id. at 3–4. However, “[t]he caller described no erratic 
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driving[,]” nor did the officer “observe any erratic driving on [the 

defendant's] part.” Id. at 3. We recognized the case was unlike other 

“cases where ... callers described specific facts concerning driving conduct 

and gave detailed information which substantiated the tip and gave it 

greater reliability.” Id. (citing Alabama v. White, 496 U.S. 325, 110 S.Ct. 

2412, 110 L.Ed.2d 301 (1990)). Thus, because the tip only asserted a 

conclusory allegation of drunk driving, and because the officer did not 

observe any suspicious behavior, we held “[t]he requirement of specific 

and articulable facts was simply not met.” Id. at 4. 

State v. Walter, 2015 S.D. 37, ¶ 10, 864 N.W.2d 779, 784. 

The substance of the tip relayed to the officer here was that there was a possibly 

impaired driver with a certain license plate number. There were no circumstances relayed 

to the officer, and no circumstances observed by the officer. 

In Walter, “Officer Ackland did not corroborate the report's conclusory assertion 

by personal observation of Walter.” Id. at ¶ 13. It is undisputed that the deputy Kriese 

made no observations to corroborate the conclusory telephone tip. AB 10. The state 

concedes that the sole basis for the stop was the informant’s tip. AB 6. “[T]he State 

concedes, that the traffic stop was based on the information contained in the tip . . ., and 

not on any independent observations of the law enforcement officer.” AB 10. Hence, like 

in Walter, “the totality of the circumstances upon which to find reasonable suspicion is 

therefore limited to the simple and conclusory report given to [the officer] by the 

dispatcher.” Id. at ¶ 13. 

The State dismisses the reasoning of State v. Miller, 510 N.W.2d 638 (N.D. 

1994), which this Court has previously relied on to distinguish its decisions. The State 

makes no effort to distinguish the other persuasive authority. E.g. State v. Wagner, 2011 

WL 598433 (Ohio App. 2011) (unpublished) (reversing lower court’s denial of 

suppression where employee reported a “drunk” customer to off-duty policeman, who 
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“radioed to dispatch that there was ‘a possible drunk driver in the drive-thru’ and 

requested that a marked car respond”). Cf. State v. Steinbrunner, 2012 WL 1926395 

(Ohio App. May 29, 2012) (unpublished) (reasonable suspicion exists where drive-

through tipster gave his name and contact info, the suspect vehicle’s make/color/license 

number, described their lengthy interaction, and where officer spoke briefly with drive-

through attendant before stopping suspect); Sidney v. Stout, 671 N.E.2d 341 (Mun. Ct. 

Ohio 1996) (no reasonable suspicion where officer approached driver in drive-thru).  

The facts in Miller are uncannily similar, and the reasoning is consistent with 

South Dakota and Supreme Court precedent. In Miller, the ND Supreme Court rejected a 

stop. The facts are so close: 

Shortly before midnight on June 22, 1992, the Bismarck Police 

Department dispatcher notified Officer James Chase that a caller had 

reported a possible drunk driver in the Wendy's drive-up lane. The caller 

identified himself to the dispatcher as “Jody with Wendy's,” but the 

dispatcher did not tell Chase the caller was identified, either by name or 

his employment. The dispatcher described the vehicle as a red pickup and 

gave its license plate number and location as second in line in the drive-up 

lane. The dispatcher also relayed the informant's statement that the driver 

“could barely hold his head up.” Chase was about a mile away from 

Wendy's and arrived there in a matter of minutes. Chase saw an orange 

pickup coming out of the drive-up lane. The pickup pulled out of the 

Wendy's parking lot and drove east on Capitol. Chase followed the pickup 

as it drove north on the frontage road in front of Wendy's at about five to 

seven miles per hour, and then turned into the Wendy's parking lot and 

parked. Chase verified that the pickup's license number matched the 

number reported by the dispatcher, but did not notice anything unusual 

about the pickup's driving. Chase pulled in behind the pickup and turned 

on his warning flashers. He then conducted field sobriety tests on Miller 

and arrested him. State v. Miller, 510 N.W.2d 638, 639 (N.D. 1994) 

. . . 

Because anonymous telephone tips are of lesser quality, i.e., 

reliability, than face-to-face tips or tips from named callers, a larger 

quantity of information is required to raise a reasonable suspicion. Where 

the informant makes no prediction of future behavior indicating “inside 
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information—a special familiarity with [the suspect's] affairs” that the 

police may corroborate, the investigating officer must corroborate an 

anonymous, and therefore presumably unreliable, tip in some other 

way. Typically, our impaired driver cases involve tips that give a 

description and the location of the vehicle—“easily obtained facts and 

conditions existing at the time of the tip” and available to the general 

public. Corroboration of this type of information does not increase the 

reliability of the tip. See State v. Thompson, 369 N.W.2d 363 (N.D.1985) 

[holding that corroboration of facts available to general public was 

insufficient to establish probable cause]. Therefore, our cases have 

required that the officer corroborate the tip by observing some behavior on 

the part of the driver, either illegal or indicative of impairment, that alerts 

the officer to a possible violation. See also Wibben, supra at 332 [stating 

that an officer's inferences and deductions may constitute part of the basis 

for reasonable suspicion]. State v. Miller, 510 N.W.2d 638, 639, 642 (N.D. 

1994) (emphasis added) 

The State argues for a directly adverse ruling, suggesting that observing easily 

obtained facts and conditions existing at the time of the stop, such as description and 

location, which are available to the general public, actually increases the reliability of the 

tip. This argument would require this Court to reverse Graf, where “the only facts 

supplied were a license number, general location of the vehicle, and a statement that the 

driver might ‘possibly’ be drunk.” Graf, 508 N.W.2d at 3. 

 The State tries to distinguish Miller by referencing Lownes for the proposition 

that any innocent detail observed by law enforcement is sufficient to corroborate a tip. 

AB 11. But the state concedes that the officer could not even observe any innocent details 

to corroborate the tip with, and it stop was not based “on any independent observations of 

the law enforcement officer. MH 28–29, SR 48–49” AB 10 (citations in original). The 

officer did not observe any facts incriminating or otherwise. Lownes is factually 

inapposite because of the wealth of particular innocent facts, including the name of the 

driver, which was supplied above and beyond a mere conclusory statement of a possible 

intoxicated driver. 
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This Court has twice cited Miller. Satter, 2009 S.D. at ¶ 16; Scholl, 2004 S.D. at ¶ 

9 (“We perceive a distinction between observations at a fast food restaurant such as in 

Miller, . . . and observations at a bar where the likelihood of alcohol consumption is 

obviously enhanced.”).  

The anonymous tipster is presumptively unreliable, not the other way around. The 

only information the caller provided to law enforcement was through the phone call made 

to dispatch.  The caller did not describe the driver. The caller did not identify the third 

party witness who allegedly observed the driver. All that was provided was a conclusory 

assumption that was not based upon any personal observation or any facts or reasonable 

inferences from those facts. Law enforcement did not go to Hardees and identify either 

the tipster or the witness. At the inception of the vehicular stop, they did not know the 

identity of the witness. They simply relied on a conclusory tip. It is undisputed that the 

arresting officer made no observations. AB 10. The sole basis for the stop of the vehicle 

was whatever the dispatch told the officer over the radio, which was a purely conclusory 

anonymous tip.  At the point the vehicle was stopped, the officer did not have the name 

or contact information for the person who called in the report.   

The report to the officer was that there was a possible drunk driver at Hardees 

with a certain license number, and gave no other details. This is exactly the type of 

conclusory, uncorroborated anonymous tip that fails to provide objective reasonable 

suspicion as in Graf. Either independent corroboration or further inquiry with the tipster 

is required before initiating a stop. Mr. Hill did not call dispatch, preferring to stay out of 

it and keep his identity screened.  The call made to dispatch did not include details as to 



15 

 

what was observed, and it did not identify the caller or the person that observed the 

Defendant.  Dispatch relayed only conclusory information to the officer.  

Where an anonymous tip gives only a layman’s conclusory hypothesis, as in this 

case, the officer is required to observe some corroborating suspicious behavior in 

addition to the tip, such as suspicious driving. Alternatively, the officer can further 

inquire into the unstated basis of the layman’s hypothesis prior to initiating a stop.  The 

tip in this case is anonymous and unreliable for the purposes of reasonable-suspicion 

analysis. Considering the quality of the tip and the minimal and conclusory quantity of 

the information provided, it does not rise to the level of reasonable suspicion.  An 

informant’s single, inferential hypothesis that there is “possibly” a drunk driver at the 

window does not approach the precision of the information required for an 

uncorroborated tip, which is why this exact circumstance is specifically warned about in 

the dicta in Navarette. 134 S.Ct. at 1691 (distinguishing itself from cases involving a 

mere “conclusory allegation of drunk or reckless driving”). The tip gave only some 

conclusory allegations. The tip required corroboration of suspicious conduct to meet the 

requirements of reasonable suspicion. It is undisputed that there was none. AB 10. 

Also critical is that the State’s argument improperly considered information that 

was indisputably never communicated in the tip. Indeed, the complete information that 

the court held supported reasonable suspicion was never actually communicated until the 

Suppression Hearing. The Circuit Court identified several “facts” in support of 

reasonable suspicion. See Memorandum Opinion, pp. 6–7. But these facts came to light at 

the suppression hearing, and were not communicated to law enforcement at or before the 

stop’s inception. They were not communicated to Deputy Kriese or to dispatch. The 
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singular information to consider is whatever was relayed to the deputy. A stop must be 

justified at its inception, and the State urges this Court to improperly look to external 

facts that were simply not communicated prior to the stop. All Deputy Kriese knew was 

that there was a driver at Hardees, with a certain license plate, who was “possibly” under 

the influence. See Graf. That is all the information that was communicated in the tip to 

the officer, and that is the limit of the analysis. Only the information that was objectively 

relayed to the officer at the inception of the stop can be considered. This was a minimal 

conclusory tip at the time that it was made. It did not provide reasonable suspicion. 

Finally, the State misstates the corroboration requirement. AB 13–14. It is not the 

tipster who must corroborate the officer’s observations after the stop; it is the officer who 

has a duty to make independent observations that corroborate the nameless tipster. This 

officer did no such thing, and that is undisputed:  The stop was not based “on any 

independent observations of the law enforcement officer. MH 28–29, SR 48–49” AB 10 

(citations in original). 

CONCLUSION 

It is undisputed that the only basis for the stop is the tip. AB 10. The tip in this 

case does not bear sufficient indicia of reliability to give rise to reasonable suspicion. The 

fact that the Brookings County State’s Attorney was able to turn up the tipster a few days 

before the hearing is irrelevant. This case resembles Miller and Graf. This Court and the 

United States Supreme Court have repeatedly held that some corroboration by officer 

observation is necessary for these conclusory tips, or else the there is no reasonable 

suspicion. Law enforcement leaped at a conclusory tip without vetting it. Reasonable 

suspicion was not present, and suppression should have been granted.   
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